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.UUI <• it. W.t-, !H(lV-U-'-nUMlt t(U' 

)!,<• jiinposc-. ol tin Ai't ,'Uk 1 f* iv not 

lia i>!f t<i u.i\ 1 1\. 

I'lii' I'lx' Profits 'I'.iv ('IHi'.t lojc to] till so fonti'Otiojis 
.(!!<! 1 ■'! till' |) ‘titionor for t!i!' Si md, tfiird and 

i <ui!li C.A.Ps. to a protit of Rs. ] , 2o 1; 1 i8;l 
.Old I.Ts.'.Hi? r(‘'P'''f*tivn!y Th<‘])'ditii»H-rtlieM‘,dl( rT)rf‘fei- 
ri-d ,i!i app.Ml to tin- D'p’itv ( 'oinini'-.ioiK'r ;md aitor its 
rt*i<“( 1 lull iiii'd f! lovi'iim bf'fon' tin* (’onunissioncr <oa uust 
tlr* order aurl a!teruat'V('i_\ prayed that the 

lollowniu (jue<tioas in-iy he refened to the Hiuh Court : 

(!j Whether in tin* eireu(nstauee.s of this o.i.se the 
asM*»ee ean he heki to he earryino on hiisiness 
within th‘ineanins 4 of s. 2(4) of Kxee'^ Protits 
'I’.iv \et? 

(25 Whether in the eireuin'^tanees and facts of this 
case tin* a-se-see is not merely an employee ri'inii- 
m-r.iii-d for services? 

(d) Whether in the circumstances of this ease the 
ini-ome and earnings of the a.ssessee do not accrue 
or arise outside the Nizam's Dominions and there- 
fore, not liable to tax ? 

( 1) Whether the earnings and income of the assessee 
do not acerne or arise out of the services rendered 
hy the assessee in Secunderahad ? 

|.*») Wlicther the remuneration payahie to the jieti- 
tmiicrs IS not dependent on the eontrai ts eifei't(*d 
in .Seeiinderahad by the petitioners? 

d’he Commissioner rejected the revision [letition and upheld 
t he liiidings ot tiie ant liorities below; hut with respect to 
tin* alternate prayi^ for refei ring questions formulated by 
the petitioner to the High Court, tin* Cummissiouer was of 
the \ iew that in.isinneh as ({uestions 1 and 2 were ({ue-tion.s 
of fact, no ]H)int of law was involved. With respect to 
questions to 5, although he agreed that these questions 
invohed a point of law, he considered that the ipiestions 
MS framed by the jifAitioin*!* were not ekair and did not 
i'lun; out the speciric point of law intendefl to be raised; 
coif'eipient !y, he loniiulated the aforesaid (piestions for 
eoiisiderat ioi, of fla* Hiurh ('oiirt. 
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V. 

Kx< ( Fi )|ii s 

'fiv, llvd Idul 

*Xf A, \iHrtri, r. 
& 

}\ J* Kedtiy, 



' ■ nvi\S 


[!i)r>5 


iii I I ‘ 1 b\ the C'jauni'T^iotK'r 

! . It thr* {) jiut of l.iw mt'euded to 

’I i ' u)eut of till' n'fereiKv appears to 

to where tlie profits of liie pet!*ioiier 

I tul whether the petidoner is liable to asses^- 

. the Act. It Is always open to the Hiut Court, 

't ! laisinu new and (lift'ereiit (pie-tions, to resettle or 

me the (piestions heforc* answenirj tiiem -*o as to iniiei 
/Ut the real is^vk* bt*twt*eii the p.ir'e ^ 1 ',t* p an »! i ;• ^ 

(juestion No. 11 did frame the i-"U“ on C.ose hm ^ h o a 
view, the ({uestiun ns formulated hv the Comnu,- < iifi may 
be reframed as under : 

**Wh(‘ther on the ta‘ ts and rn th(‘ <*ir( umstanees of 
the (‘as(' the ]>rolits m<ide h\ the a''-,“s^ee on ds husi- 
n(“'s as tls(‘ 'o'e 'eline^ suit- lyeiit s oi tiie .V/.atuj.ihi 
Mills Ltd., a'ld Onnaushahi Mills Ltd., htv'e aoerued 
or arose u it Inn the tfuntoiy »tf Id. L.H. the Ni.',a.n‘s 
Dommions an I is the asse-see liable to tax under 
Hvderahad Kxecss Piolits I’.ix At t 't 

Jt is dear from tin* statement of the (*ase and the doeu- 
nicntodnn<“\(.*<l thereto that under th*' aiireement the peti- 
tiotu r is bound to assist in the making' of the eontract of soli' 
in ynin and i-lotii between the mills <nid the dealers, auar- 
antee sucii sales, be respousibjf for th(‘ fultiiment of the 
said contraets ■when made, and be liable lor ami bear any 
loss or damam* aiisni'_ out of the taihne to [lerform the 
whole m aiivi*tif of tin- - Miti.o-t. In eonsidorat i<»n for 
thesi serines the p* (iin nf-j h entiu< d to diseonnt on the 
n.‘t \alue oi t,in n.i on es as wi M as jit (jne hallo! tin' dis- 
( onnt aliowt d in k so . i oi ( i.nti n ts m.id ' thu na;h tlimn 
on duet t s d(' oi \ 11 n rnd (h-ihiiy tiie i mipuin-s. '!’he 
Commissi me' and linome-trx anthoiitii-s tinik tlie \ie',v 
that ben.uisi* the i'')'!t!.u-ts are eoncluded in H. hi. H. 1 he 
Ni/.am's D.nnmions, nmid ^ are deiixerefj tlieie and moneys 
paid tlieie, the ( omnossion or disemmt due to the petitioner 
iic( I ued in H. hi. H. the Ni/am's Dominions. Jn order to 
deteriinm- this point it will tie neei'ssary to examine suh-s. 
( ! ) of s. d or tlie Aet which is as iM^ider : - 

■’5. (l)Sa\e , 1 s hereinaftf'r provided, this Aet sliall 
apply 

(d) to v\dv\ nu^i^Ks^ wherevei* (•arrie(U)ii ihi^ piolits 
of whuii a< or arise to a poison rosident and 



I'Jl') 1!\ liLl; VB \1) sintlKS 

Mjiliii.iiiiy ri'Ni in lii> iON.iltB'i the 

Xi/ un\ Doniinioii^, oi- 

(b) tu i‘\eiy busintS" ol \\hirhaii> })<iit ni tlie pioiifs 
a' . I u(‘ <11 . 1 ! or (l(*einpd luidt'V the }»ro\ ivioii'i of ihi- 
A< 1 1 (» KiiiK'or in Hia Kxaiteil Hlgll!lC“'^^ the 

S'./ ini\ Dominions to a person not lesaicnt m His 
Evailed HiLthtU'ss the Xizdtu’s Doinuuoiis. or 

(r) to <‘vei V Imsiness earriiHl .in and (ontrolled in 
His Kv.ilted Hiehnesfi the Nizam ’.s Dominions or m .uiy 
part of India the profits of wliieh accrue oi arise to a 
person resident hut not ordinarily resident in His 
ksalted Highness the Nizam’s Dominions; 

Piov ided that where the profits of a part only ol a 
business carried on by a person who is not resident 
in His Exilted Highness the Nizam’.s Dominions or 
not ordinarilj- ,so re.-.ident aceriu' or ari^e in His 
Exalted Highness the Nizam’s Dominions or are deem- 
ed undei the provisions of this Ordinance so as to accrue 
or arise, then, except where the business being the 
iiusiness of a person who is resident but not ordinarily 
i(\sident in His Exalted Highness the Nizam’s Domin- 
ions is controlled in India, this Act shall apply only to 
.such }>art of the busine.ss, and such part shall for all 
the purposes of this Aet be deemed to be a separate 
business. 

Pro\ i<l(*d further that this Aet shall not apply to 
any business the whale of the profits of which av .Tue 
nr arise in Ibdtish India ; and where tln^ profits of a 
p.u't of a business accrue or aiise in British India, such 
])art shall, for the purposes of this provision, be deem- 
ed to be a se^iarate business the w^hole of the profits of 
which accrue #r arise in British India and the other 
]),irt of the biTsiiiess shall, for aU the purposes of this 
Act, be deemed to be a separate business.” 

"rhis sub-section Ivas been drafted so as to incorporate 
the provisions of s. 5 of the Indian Ex<'ess Profits Tax 
Aet together with ss. 4', 4 -A and 4-B of the Indian Ineome- 
'I’ax Aet. I’he two provHos, however, correspond to 
provisos 2 and H of s. 5 of the Indian Excess Profits Tax 
Aet, while clausi' (c) of sub-s. (1) of the Act incorporates 
the etfeet of the first proviso in positive terms making the 
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Act applicable in the same way as the proviso does negati- 
vely to the business of a p Tson who is a resident bat not 
ordinarily resident if the profits accrue in H E H. the 
Nizam’s Dominions. The aforesaid sub-section of the Act 
broadly lays down two criteria for determining the liability 
of a person carrying on business to excess profits tax. 
The first is the chargeabiiity of the profits of any part of 
the business in the same manner as under the Indian 
Income-Tax Act which is inextiicably mixed up with the 
distinction between ordinary residents, persons not ordi- 
narily residents and non-residents. The second is, whether 
the profits accrue m whole or in part in H.E.H. the 
Nizam’s Dominions. Before the effect of the section can be 
considered it is necessary to determine (a) whether the 
profits of the whole business or {)art only of the business 
accTue or arise in Hyderabad; and (bl whether the whole 
of the profits accrue or arise outside Hyderabad. Admit- 
tedly, the assesseo is a non-resident and before he could be 
held liable to tax it is, as we have said, necessary to 
determine the place where the profits accrued or arose, 
that is, whether in H.E.H. the Nizam's Dominions or in 
Hecunderabad which did not then form a part of the 
taxable territories. 

In the recent case of the Anglo-French Textile Co., 
Ltd., V. The Gommi^iioaer of Income-tax, Madrasi, 1954, 
S.C.J. 76, their Lordships of the Supreme Court observed 
that the question whether a particular part of the income, 
profits 01 gains arsO)' or accru'Hl within taxable territories 
or \\ ithoiit taxible territ iries would have to be decided 
having u'gard to the general [n’inciples as to w!ier<' the 
income, ptotils or guns could be said tb arise or a'‘crue. 
In that ca-'C, the po-^itiou takem by the Inconi'^-tax Officer 
tliat it was nettle I law tint protits arose in the country 
in which tlie sales took place was rejected. Their ijord- 
,shi])s obscived at p. 82: 

I’liis argument was possible when the 
decisions whii-h held that income, profits or gains 
arose or ace>-ued at the pla-es where the sales took 
place wau'c good Uw, beeau.se tlfen there was no (jues- 
tioii of apportionment of im- nns, . profits or gains 
aaising from the b isin ‘^s opsutions e irriLul on in 
taxable tenufitories and income, piotits or gains at ising 
from business oji'ritii.n euTiCil on without t.axalile 
territones. 'rn'- m nneut liowever it was held, as it 
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a-' ( I (nr* in th“ ( 'n nnii-'sioh 'i nl j , IJottibai/ 
\ . AfuHPilhhiti I'mdihhiii Co., Ijunhu/, that: tJjuiJLfh 
pi'olils luxv U'jt i>!.' rtiihvl until n lo uuifacfcurcd 
wail sukl, praiit-’ were tint wholly iiiriiio by tin* 
.M‘t of and rlid luit iicae^'. utlj aucruo nc tiie plact- 
ol sain and to tha ext-nit ptoliL-5 w(i'<‘ iXtributible to 
tho ni-inufacturin^ ojiartiti jus prolil' at Uic 

place where busiueis oporatiouN were e irried on, the&n 
(icei-iiotH went by the board.’’ 
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I'here appetirs to have been sonic coiifu.sion in the minds 
of tlie Ineome-tax authorities that the piece where the 
petitioner’s commission acerues or arises is directly related 
to the { laee where the goods are sniisequently deliverable 
under the petitioner’s arrangements. From the facts stated, 
it ajipeai's to ns clear that the petitioner acquired the right 
to eomrais.sion when it by its elforts brongnt the rlealers 
ami the mills into a contractual relationship and guaran- 
teed tlie pi-rformanoe of the contracts of the d{>alers to 
}jurchase the goods. If the good.s have been delivered 
and the moneys have not been realised or some conditions 
of the contract have not been fulfilled, the petitioner will be 
liable under the guarantee to any damage which the eom- 
{lany mays ult’er due to a breach of the agreement. The 
aidiviiies of the dealers cjua the company and the place of 
tiieir activity, that is, the place where the goods are sold or 
delivered or the money realised, or the contract fulfilled etc., 
should not be confused with the activities of the asse.ssee. 


it is eon tended by the learned advocate for the peti- 
fione’’ that siiiei' the entire activity of the assessee took 
|slie(‘in Secunderabad, liz., entering into contracts, for- 
war.iimi them to the mills and guaranteeing their perfor- 
manet% tin' ])rolils accrued there are not in the taxable 
territories. Ijearned adv oeate for the Income-tax Depart- 
ment, on tlu’' other •hand, submits by a reference to two 
<-ases, viz., in re: Mc^-irs. Hiralal Knltfanmaland amiher, 
XL (lU43j I.T.R. 128; und Flira Mills Ltd. Cawnpnr v. 
J ncnniii-tnx OJficer, Cawnpnr, lOtfj I.T. R. 417, that the 
[irotits of th(' commission agent accrue at the place where 
the g )ods are sold. Neither of the cases cited by him 
really assist him. Jn the first i-ase the asse«ssee w'ho was 
the selling agents of 'I’extilo Mills at Indore, liad entered 
int ) an agreeinent with t!m null, whereby the asscsseees 
weie to b(‘ [*aid l>y th'- mill a e jinmission of one per cent. 
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on the gross sale proceeds of all the elolh of the mill and 
the commission was to he due to them on the 31st tjf 
December every year and was to be paid immediately 
thereafter. The assessee had a shop at Bompay and 
another at Indore. Sales were effected in Indore, being on 
terms F.O.R. Indore to Bombay merchants and the pur- 
chase moneys were received in the fortn of handis drawn 
by the assessee through their Indore shop and accepted by 
the Bombay purchasers, 'fhe hundis were collected and 
after rerlisation were paid to the company in Indore by 
the assessee in Bombay and the com nission was thus 
ultimately paid outside British India. The income-tax 
authorities held that the sourcf- of the commission was the 
receipt of the proceeds of sale on which the commission was 
calculated and therefore, the commission accrued or arose 
was received in British India. The Bombay High Court 
held that it wa,s the sale and not the receipt of the sale 
proceeds which was the real source of the commission and 
as the sale t<ook place in Indore even though the proceeds 
of the sale were received in Bombay, the Commission did 
not accrue or arise, nor was it received, in British India 
within the meaning of s. 4(1). Apart from the question 
wliether a general principle was laid down, namely, that 
the plcce where the sales took place is the place where the 
commission accrued about which the Supreme Court has 
in it.s latest pronouncement expressed a contrary opinion 
that judgment was in favour of the assessee. Kania, J., 
(us he then was) dealing with the argument that the receipt 
of the sale proceeds would determine the place of receipt 
of the comiuiAsiou uiiservtHl at p. i40; 

This contention is unsound The receipts 
of the sale proceeds at a parti<'ulHr place is not stated 
to be a part of the contract between the Mill Company 
and the merehants. The accident, therefore, of the 
sale proceeds being receivu'd in lloiebay cannot make 
the source of the income in B nnhay .... The undeiiy - 
ing assumption that the r“ceipt of the sale proceeds is 
a source, in my opinion, is unjustified. The e tmmis- 
sion had to be calculated on the amount of the sale 
proceeds. It w<m piyalile howewr only after the end 
of the year. 4’hen'fore, the receipt of the sale proceeds 
does not give rise to the accrual of the inenne in British 
India.” 



li'i !<i]K \fi ■>!.>;! r--. .‘5-7 

Milk aKo, th(' <!•■ \\a> ;ii I'avoiir of 

who was hiiii'cit a m'’J« r. ! lu- <iU!.‘sti(iu in 
> tficllu*! tile pro];! s ami u uu*' <ioriv<ai from 
(io froiii Tj j (ill won* priiiiiN fiocni'"! fo havo 
iri'cn withm tin* fji'Mniaj: iii" s. fi* M ) (h the 
aolax Aot. It was loumi ihit the hrokors 
ire iji'okers. and .so far at icu.st tlic as'/‘...m>i‘ 
:-d, were at iiiirrtv t > the t)tdi‘is ohtaiuod 

(a’o they willed, d'he hroker.s were in no ,sen.se 
ea'^ed l)y the as.s(‘ss(‘f'. 'i’he as-csssee had 
,a(‘ncy or estaldi.shnieiit of it.s own in ilritisli 
rs of purchases obtained by the brokcu'.s were 
Ujjain, goods were sold f. o. r. rjjain and th(‘ 
)aid for at LTjjain. On these facts, it was lioid 
hts and gains a<*ernins or arking to the non- 
;s,s('e as a result of sales in British India did 
ir arise throuiili or from husiue.^s eonnection in 
a. 'fhe ipiestion here is not whether tlu' piotits 
rued or arose from a business eonnection in 
i the meaning of s. 42 (1) of the Indian Income- 
wa.s pointed out in the Anglo-French Textile 
ease by the Supreme Court, whieii ol)served 
‘ the Indian Ineorae-tax Act has no relevance 
mination of the cpiestion whether a parthailar 
income accrued within taxable territories or 
abh' territories because it is mainly concerned 
which is deemed to have arisen or accrued 
1 income which actually arises or accrues within 
itorie.s. 

ars to us that the facts in the present case aro 
rnilar to those in C'o'atak's/o.aer nf Income -tux, 
V. Hied lliofhera ((■ Co., Ltd., 1951 Cal. 1(52. 
, the as.sessee e<)m})any wars the managing agent 
( 'oinpjuty. These com]janies w'ere incorporated 
‘d l\ii}t,doin and had their olfiees in London. 
p’eetucnL entered into between the assessee and 
)<uyy in ijondon, the asscssee was entitled to a 
imeiatiim or commission lor the sale of goods 
on behalf of the oil company. This agreement 
itmtly modiied umler which the assessee was 
the remuneration for goi'd.s sold for the oil 
any agent < r suh-agent. i'he modilieil agree- 
r stated that tlie commission payable to (he 
< for its sn])ervision, eontiol and general advice 
e assessf'c was not eniitied (o the eotumksion 
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except where the oil eom])any did in Fact receive the sale 
proceeds of the goods. By two subseipient agreements the 
assessee agreed to part with its exchi.sive agtncy i'or dis- 
posal of certain products of the oil compay and eonsenterl 
to the Burmah Oil Co. being appointed tlie exclasive 
agents for disposal of the oil coraiiany’s other products. 
[■>ut the commission payable to the assessee on sales even 
after llnrmah Oil Co. had become the solo selling agent of 
the oil company remained unaffected. In the assessment 
years in (jueslion the })roducts of the oil eom])any wen' 
manufactured in India, the business ])roeesses were carriefl 
out in India and the .s;des by the Burmah Oil f’omjjany 
took jfface in India. The question arose whether the com- 
mission iv'ceived by the jisses.see from the oil company on 
.sales of oil manufactured l)y the nil company and sold by 
the Bnmah Oil ('omjiany aeerned or aro.se in India withhi 
the meaning of s. 4 (1) of the Indian Income-tax Act, 1922. 
I’he asse.ssee was treated as a non-resident company. It 
was held that the as.sessee's remuneration could not be 
said to have accrued or arisen in India within the meaning 
ofs. 4(1) heeaiise the remuneration was attributable mainly 
to th<' su])erYision and control it exercises from London 
and it did not earn the income by selling the goods. 

'J'he a.s.se.s.see in this ca.se, as has been observed, merely 
utilised its ('iiergics in iSecunderabad in procuring contracts 
for the purchase of goods of its principal and guaranteed 
Ihc performance of the contract. It was entitled to a 
com rnis.siou 1 hough t o a Ics.^er ext(mt oven with lespeet to 
din'ct sal<‘s made by the cum]>inv without relerenee toil 
as m 1 h<‘ Steel Brothers ea,>e. 'I’he whole of its activitv 
was eoiilined t<» Seeumlerahad although the dealers ]»ur- 
chu.-Jt'd tin* eocsd.s in Hyderabad, from the companyR in 
these eircum.slanees. in our view, the pi'olits of the asscssca* 
'•amiot 1)0 deemed to have aeorued or arisen in M.E.H. the 
Nizam's i)(»minions but in Secunderabad which is not a 
taxjibh' territory and bt'iiig a non-resident, the assessee is 
not ii.ahle to be taxed under the Act. In this view of the 
matter, our answer to the reference is in the negative. The 
ass(.sse(* will be entitled to eo.sts which we fix at Rs. 209. 


A u.su'vred (tcoordwgly 
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mSMllDIX AXI) OTHERS .. .. Ucspondemts 

f of India, art, 'J'li —Scojh — Decision of Dthi Concdiaflfm 

Haifd - ih'^nicp (f jnrisdicfian and contravention of ?? (f the 
Dvhi ( Aneiimtion Act — Liabllittj to he quadted, 

HA i, ihif til'" povVi^r of su[)eriiUoinlenf*e which arF 227, (?jn.stttii» 
tioii (d ftiii.i, G inters is an eKiraorduxary one iiitemled to he used only 
ill f‘\'; option it e ises and is not a substitute for ordinary re visional or 
app.“liate pow'cr-*. it is a power which is incidental to the dut}^ east upon 
tiie Ihjh Eoiirt to keep all (\oiirts an<i tribunals the bounds of 

their authoiuty and to see that they do vviiat their duly requires them 
t > iio in a 10 iun'-r aubhoriseti by law. hi other words, the Court 

has a flower to correct il igrant violation of the elementary principles of 
|iistice and manifest errors of law patent on the face of the record or a 
ufnns iniscarnage of justice calling for a remedy or where there has been 
gravni dereliction of duty for which no other remedy is available. But 
llio'iigh the superior superintendence involves all these things, the High 
(!ourt wUi not convert itself into a ctmrt of appeal or revision ov^er the 
decisions of iiifcrioi' tribunals for the purpose of correcting errors of 
fa,cts or errors of law under art. 227 in case where the law entrusts the 
triiiunafs with sole or final authority to deal with them. 

I o tUH pr *s mt c istq tfie Conedi ition Board <lid not make 

any efforts to bnng about a conciliation between thcMlebtoi’ and the 
>r nor has thi^ debtor m ide anv offer which the creditor can be 
Mild to hive refused. Tiie Boird have not directed its attention to the 
V(u*v iinporlant provision of s. 22 of the Debt Donciiiation Act and, 
tiicisddre, can be said to hav^e been guilty of grave dereliction of duty, 
Tlu* aid ion i>f the Board in moving the higher authorities for attachment 
of the prijpwties f >r p ^st*ssion b ‘irig given to the liebtor is also witli- 
out juiisdiction because the only power it has to pass an order of 
atfachiiifcuit is under s. id o the Act in the event of the creditor not 
lliiiig his acc units and statements within the X->eriod prescribcfl therein. 
Bub in this case accounts were tiled by the creditor within time, in 
circiirastafusjs, the view that tlic debt wds settled was wholly 
wrong anti tlie B >artl failed to exercisti its jurisdiction in the manner 
provitlcd by s. 22 and aetf‘d withouti jurisdiction in directing delivery 
of posscssitm to the debtor and, therefore, its decisions are liable to be 
f piashed. 
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(JicH Procediiie G >ie, s. JI-j — R‘'ri‘tijn agiinsl th‘‘ order of the Debt Con- 
cilioli on Board lifter the adrtnt of the Gonstitidion of India — Mmii- 
tamabiliii/. 

Revision under a. 115, C.P.C , aujainst the order of the Debt Concilia- 
tion Board, eatmot“be entertained by the High Court after the advent 
of the Conbtitution of India in exercise of itsextraordinary powers under 
the provisions of the Charter declaring High Court as exercising the 
powers of Hia Exalted Highness 

Ramchandor Rao Nandapiirfror, Adrocale for Petitioner. 

for Respondents. 


ORDER 

P. JAOAXMOHAN P.EDDY, J.—These two revision 
applieationa are directed against three orders of the Debt 
Conciliation Board {hereinafter called ‘the Board’) dated 
ISbli Sejiteniber, 1950, 29th September, 1950 and 5th 
November, 1951. The two applications purj)orted to be 
under s. 4 15, C.P.C'.. and art. 227 of the Con.stiiution but 
sinet‘ the Board is not a court subordinate to the High 
Court and s. 115, C.P.C., has no application, the axiplicant's 
learned counsel argued them as applications for revisions 
imdcr art. 227 <»f the Constitution ordy. The case out of 
which they arise is an old one and has come up before this 
Court more than once. facts in so far as they are 

relevant for the dis]iosal of this a])}>lication are that on the 
20th Dai, 1343-F., Canpatsa, ptditioner (decree-holder), 
obtained a decree from Ihe l\^un'^itl\^ I'uurt against Hasnucl- 
din and Amiiuddin. On 7th Ardibehest, 1343-F., the decree- 
holder presented an execution petition which was rejected 
on Ibth Meher, 1343-F., for default of ])n>seeubion and the 
exi'cntion petition iK'ing again pre.sented on 1st Farwardi, 
1344 F., the court ordered the dcliv'ery of posses.sion to 
the decree-holder on the 2nd Ardibehe.stf 1344-F.. and the 
decree-holder obtained possession on Ibtfi Thir, 1344-F. on 
condition that he will bo entitled to th«‘ possession thereof 
as long as the amount due was not paid. 

On 23rd Ardibehest, 1352-F., Hasnuddin respondent-1 
and Amiruddin, the father of respondent No. 2, applied to 
the Board under the Hyderaliad Debt Conciliation Act I 
of 1349-F. for restoration of possess! m on the ground that 
the amount of the <lef)t has already been discharged. A 
notice nas thei'eupon issued to th" deciee-holder who was 







1 1 » juoda<‘(* i hf‘ '•(luiils d'ii<" liiiidcr prcduc- 

t‘ i the .'rf tant^ nu - Uh Via, u' lad, 1H52 F , 7th Hhf-ruar, ^ 
1 iUid .'50ih Abaii, ];>a2-F. w ith the aUcuitinii tliat 

tht* jiirh^mi'iit dalitors htili owf Its. aUOi) - and in* cannt’l 
t lirndorc fa- di-|) !'.''(*h^('d. On th{‘ J5<H h Ah in. i;!.'>2-F. tht* 
Ihian! hn!<! that tin' acfount's were nnt. tiled within tin* 
turn , nor weie '.teps taken to ai't the preliininai \ deen'e 
iiiadt' ah'-oliite. For tli.'he leas ins t!ie IJtiard dec|ai<‘<i that 
tii<‘ debt was dischareed. AuaiiiNt this order the deeie<'- 
hoider (pel itiom'r) eaino up in revision to this Court and a 
Division Heneh of the Tourt ity its order tluti'd ttth Ardi- 
itelu'st. {3dS F entertained the petition on the strength of 
Krahtti'lrapjxi v. Sheikh Abihtl Rahim, 33 D.L.R. 413 (F.B.) 
under the ofUK'ral jiower of superintendence ov'er all judi- 
cial tnhiiu.ils vesteilin it by the Charter and diit'cted a 
fresh einpiiry by the Board as in its opinion it was not 
pnlitied in n'jeeting the creditor’s east' on tlie <iroun<l that 
till' uceonnls were not submitted in time. 

When the ease went back to the l>‘bt Conciliation 
I’oird, the Board ordered further accounts to he filed and 
this order was complied with on 14tli April, 1950. On 
1()-S-1950, the Board appointed a Commissioner to look 
into theaceonnts on 11-9-1950, it a])peai*ed that the Com- 
missioner had filed his report. From the same ])rocec(linjiH 
sheet, it would also appear that the Board was under the 
iin]»ression that the High C'ourt bad considered the state- 
ments uf accounts filed hy the ])etiti(nier to be unsatis- 
factory and in the eircumstances it oidered the petitioner 
to hie furthei aeeoiuits pertaining to the period after the 
di'Ciee. I’rom the {n'oee('fling.s sheet of 18-9-19.50, it wouhi 
a[)pear that the petitioner had not hied tiiese further 
uecounts and us a eonseipience the lioard was of the view 
that possession of^the lands should be restored to the 
judgmeut-<lel)tors who were very [loor. It, thejefore, direct- 
ed attachment of the said lands and for the order being 
communicated to the higher authorities for compliance. 
On the 2i)th Heptember, 15)50, the Board observed that the 
matter had been si'ttled or concluded and that the case 
was a Ht one to be eoiisigned to records. Against these 
two oKlers, the petitioner tiled a revision petition No. 28/4 
of 1951 in this High ('ourt and obtained a stay of the order 
to attach [iroperties on 9-5-1951. On the 5th November, 
1951, the Board again, after observing that it is a very old 
c ist' ;md after considering the ri'port of' tlie (’ornmissmner 
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Haiipataa accounts tiled by tl>e petitioner, held that the 

Hasiniddin respondent had disehaiged the debt and consequently 
L 8 Misra c J the provious order for restoring possession 

iwa, . . qP j-Q judgment-debtors be carried out and 
p. j. iMdy, J. pj^e superior authorities be addressed to comply with it. 

Against this order also the petitioner filed a revision peti- 
tion No. 249/4 of ]952. Both these revisions are now 
before us. The respondents have not appeared and the 
proceedings are ex-parte again.st them. 

The I'^'arnod advocate for the petitioner contends that 
the orders of the Board dated 18th and 29th September, 
1950 and 5th November, 1951 are contrary to the provi- 
sions of the Debt Conciliation Act and were without juris- 
diction. Section 2.5 of the Debt Conciliation Act lays 
down that no appeal or application for revision shall lie 
against any order of the Board except in two cases which 
are not applicable to the facts of the case. We may at the 
very outset observe that the decision in Erabadrappa v, 
iiJmikh Ahdiir Rahim^ 33 Dec.L.R. 413 (F. B.), which laid 
down that revisions against the orders of the Debt Con- 
ciliation Board could be entertained by the High Conn^ in 
exercise of its extraordinary powers under the provisions 
of the Charter declaring the High Court as exercising the 
powers of His Exalted Highness is no longer valid after 
the 26th January, 1950 when India became a Republic. 
We must, therefore, confine ourselves to arts. 226 and 227 
of the Constitution. Admittedly, the petitioner has not 
filed an apfiliuation for the issue of any of the writs and 
the remedy provided for under ait. 226 of the Constitution 
i-. not o})eu to him. 

It has to be seen whether this petition will come 
under art. 227 of the Constitution which confers on the 
High Court the power of superintendence over all courts 
and tribunals. The power v/hich arf., 227 confers is an 
extraordinary one intended to be used only in exceptional 
cases and is not a substitute for ordinary revisional or 
appellate powers. It is a power which is incidental to the 
duty cast upon the High Court to keep all courts and 
tribunals within the bounds of their authority and to see 
that they do what their duty requires them to do in a 
manner authori.<ed by law. In other w’orcls. the High 
Court has a power to correct flagrant violation of the 
elementary principles of justice and manifest errors of law 
patent on the face of the record or a gross miscarriage of 
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iUitirf* for a. rca! ■ iy ot 'A.iia * hfn been 

ot fialy for wiip-h !k» utiuT n,*na-*ii\ is av'ailaiaa. 
fJut th 'liiih ih(‘ huparior ,siip Tnitaniiencp all tltO'f* 

thnms, tho ('ourt vviii aot c aiviM'f info a (''ouri 

o', appaa! or revision over the dts-isiou" (tf infeiior tribunals 
lor the pm‘j)o.'e of cfjrree'in-j; errors .,f la 'ts or errors of 
law under art. 227 in <‘ises where the law entrusts the 
frii)iinHls with sole or lijrd authority to deal with tiieni. 

For dc'terruinaf ion of tht‘ ({lasstion whether thii is a tit 
ea.se for interiei eneo under art. 227, it is neee.ssa ry to see 
what j)owc“rs were p j.sse.s.setl by the Board under the Hyder- 
ai>id Jdebt Coneiiiation Act. Under sub-s. (i) of s. 4, a 
d('btor or a eieditor as delined in .snb-s. (5) and sub-s. ((>) of 
s. 2 may make an apfdieation to the IJoard witliin the 
territorial limits of whieh tlui debtor ordinarily l esides or 
holds or eultivutos lands re. (nesting for a settlement to l)e 
made between the debtor and his creditors. jSIo apjtlica- 
tion, however, shall be made by the deljtor holding or 
cultivating land paying more than tive hundred rupees 
annual land revenue or holding such land of sovereign 
grant or a jagir on which revenue exceeding one hundred 
and twenty-five rupees is assessed or may be assessed, 
iSoetions 5 and (j provide for the verification of the appli- 
ciiiion and the particulars to be stated therein and the 
procedure to be adopted on receipt thereof. Section 8 
<!onfers power.s on the Board to dismiss the application in 
ceri (in eases. An English translation of ss 9 and 10 is as 
under : 


‘•9. (1) Oil receipt of application under s. 4, if the 
Board aeee(»ts tht‘ application by holding it within the 
jurisdiction or rejects it for having no jurisdiction, the 
delitor or the creditor may, within thirty days from 
the date of notice of such order, submit to the Board, 
in writing, hj^ pleas against such acceptance or dis- 
missal. 


(2) In ease of submission of pleas under 
suh-s. (1) the Board shall decide them and such deci- 
sion shall he tinal, 

(3) If the pleas have not been submitted 
under sui)-s. (1) or have been submitted and decided 
under .sub-s. (2) the jurisdiction of the Board shall nob 
be questionable in any civil court. 
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](l. (1) Afcer reoonlint!; the hldteirioiit of the 
debtor on the date fixed under s. 7 the Board shall 
serve and publnh a notice m the manner prescribed to 
the effect that #‘very creditor of tfe debtor shall submit 
by the apixhnted date, a stiternent ivlacing to the 
debts recoverable iyy him. The date to be appointeri 
for the submission of statements shall not be within 
one month from the rlatc of service and publication of 
the notice. If the creditor satisfies the Board that he 
was. for sufficient cause, unable to submit the required 
statements before the appointed date, the Board may 
give further time therefor. 

(2) Kveiv debt pertaining to which a state- 

ment has not been submitted in complianoe with the 
provisions of suh-s. (!) shall be deemed for all pur- 
poses and objects to have been paid and the Board 
may move the Talmidar to take possession of the land 
which may f)e in the possession of the creditor in res- 
pect of such debt and to make temporary arrange- 
ments for cultivation for the season immediately 
following the move. If within three months from the 
date of the Talucplar’s so taking possession of the land 
the creditor makes an application attaching the state- 
ment provided for in sub-s. (i) to the Debt Concilia- 
tion Board or, in case of the Board being abolished, to 
a civil court and satisfies that the notice was not 
served on him or that he had no knowledge of the 
publication thereof or that, for emergent or unavoid- 
able cause, he was unable to comply with the provisions 
of sub-n. ( 1 ), the Board o>- the Court shall not deem 
hih d(d)i to have been pai<l and shall direct the Taluq- 
dar to restore tlie ])ossession of the land to t!ie creditor 
forthwith if there is no crop on the land and after 
harvest if there be a crop. ^ 

(3) If in accordance with sub-s. (2), the credi- 
tor does not, wothin three months, satisfy the Debt 
Conciliation Board or in ease of its being abolished, 
the civil court l^y submitting an application or such 
application has been submitted and rejected, the 
Taliuidar shall, alter the e.xpiratioi^, of the aforesaid 
peiiod at the iuhtance of the Board or the (3ourt or on 
an application of the debtor or of his own accord after 
dui' satisfaction restore the ])ossession of the land to 
thf' dciUor."’ 





lii'OnitMnK 




N.-i 'fioii il jirovides for Uie j)rui’ ■ lun' for of 

~f ttcuif'ut... ‘.F ••iceount', tiocuuunit'!, otc., and tiie 

ohcrt of tiori-prodiiction of any of iiip (iocuinonts wliioh aro 
iiul in jjusspssion of th'* oivditor.':. Section 12 provides 
t'aat the r>oard shall in re^pevt ofeaeh debt hear [larties 
thereto aiul induce them to arrive at a deei.sion by mutual 
settienifMit. [t further provides that, after hearinir tlie 
p,u t ies and eonsidering the evidence addmasl, the Board 
shall look into the account of each debt for the previous 
12 y<*ars from the date of application and shall determine 
tlu“ [)i'incipai and tlie arrears of interest payalile thereon, 
fn doine so, the decree of the civil court shall be deemed 
ti) be eonclusive as to the amount of the debt decreed 
\v hieh may be reduced in ea,so of a settlement under s. 14. 
I’he determination by the Board of the principal and 
arrears of interest payable on account of debt due from a 
debtor .shall not be called in question in any eivil court in 
any manner other than provided for in the Act. Section 13 
deals with powers of the Board to .summon persons, produc- 
tion cif documents and to record evidence. Section 14 
provides that if the debtor’s and the creditors or the debtor 
and any of the creditors agree to come to a settlement, the 
Board shall without delay reduce to writing, read out and 
(‘.vplain such settlement to the parties concerned and signa- 
tures of the parties who have agreed to tlie settlement 
siiall be obtained thereupon. Thereafter, the agreement 
recording the amount receivable by each creditor, the 
manner of the payment and the time thereof shall be drawn 
up a(‘<‘ordinaly and signed by the President of the Board. 
'Fids .section further prescribes the nature of the terms 
which should be embodied in the agreement. It isutmeces- 
sary for us to state these terms or rhe })rovisions of ss. 1.5 
to 21 which are not relevant for the purpose of this appli- 
cation. Meet ion 22, which is important, provides by sub- 
s. i that the Board shall grant a certificate in the prescribed 
form in respect of debts owed to a creditor, if during the 
hearing of any application under s. 4 it bec'omes evident 
that any creditor does not agree to a mutual settlement 
and the Board is of opinion that the debtor made an offer 
which the creditor ought to have accepted in view of its 
reasoiiabkmes.s. In order to decide whether the olFer is 
fair or oth(‘rwi'3e, tfte member is em])owerod to take certain 
matters into consideration in addition to others, viz., rise 
or fail in value of the land, its produce in the locality 
from the date of receivitig the loan to the time of making 
th(> oITer, the consideration actually received by the debtor, 
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tlw icasoiia}(Ieness of the rate of interest, the onerous condi- 
tions of loan and the readiness expressed by the ereditoi' or 
the debtor at any time for settlement of the debtor any 
part thereof and the terms of such settlement, siib-s. 2 
l)rovides that when a creditor sues in a civil court for the 
recovery of a debt in respect of which a eertilicate has 
berm granted under sul)-s. I, tiie court shali notwithstand- 
ing tile provisions of any law for the time being in force, 
neither allow the plaintiff after the date of granting the 
eertilicate any interest in excess of simple interest at six 
per cent of the principle amount as determined under 
snb-s. 2 of s. 12 nor shall allow the costs. 

From the above lirief survey of the Act, it is clear that 
what the Board is empowered to d i on an application being 
tiled by the debtor is to make an attempt to bring a concili- 
ation between the debtor and the creditor and if the 
delitor's offer is not accepted to grant a carLifi'-ate to him 
under s. 22 sotting out therein its reas ms for holding that 
the debtors’ ofter was a fair settlement of his liability. In 
all the three orders under revision which have been men- 
tioned al)ove, the Board did not make any efforts to bring 
about a conciliation between the debtor and the creditor, 
nor has the debtor made any offer which the creditor can 
be said to hav'e refused. Further, the Board has not direc- 
ted its attention to the very important provision of s. 22 
and therefore can be said to have been guilty of grave 
dereliction of duty. The action of the Board in moving 
the higher authorities for attachment of the pr iperties for 
p'lsvssiou being given to the ileblor is aBo without juris- 
diction iiecausc the only power it has to pass an order of 
attachment is under s. 10 of the Act in the event of the 
creditor not tiling his accounts and statements within the 
period preserilied therein. It is clear from the High Court’s 
order of 9th .\rdibehest. ISoS P. that the accounts were 
filed by the creditor within time and that the view of the 
Board that the creditor failed to carry out his statutory 
obliiiatiou in this htdialf was not c-orrect. The order of the 
Board dated ;>th November, 1951, would show that after 
the remand furtiier accounts were filed. In these circums- 
tances, we arc satislied that the view that the debt was 
settled was wholly wrong and the Board failed to exercise 
its jurisdietion in the manner provided by s. 22 and acted 
without jurisdietion in directing delivery of posse.ssion to 
the debtor. Both the revision-applications must there- 
fori' he allowed with eo.sts. We order aecordinaly, quash 
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Before Mr. Jmike Sj/ed Qnmtir Hasan, 

A. XAKAS'AN PEH,''HA1> .. .. Pia’iTio'iEK'- 

V. 

Till': STATK OF HVDFRAUAO AND OTHEl IS.. jiCSFC)Ni)i:MTH 

( Da^lur-iiR ImiR), Hyderabad, v. I! — Pouiers of 
iUuhiwaUl — Huhs // and JV of ike Rnjulafion — OohJiiciiriikike 
p^oribioHs of fh^* R'gtifathn and In of (he ruP-imking ponders* 

oj the aathofiiy — Validity — (/rders of the lloiible Midvstef\ Ecchbi- 
Hbhm! Dpnrtmenf dutduiij cP uorft engniry rtgarding tsoiccession to 
ia*r!int and itn position of a romauitie of Ins choice --Whether in ercesi 
of jarisdiciiou--^Linhtllty to be qaabhed by meaus of a iorU of mriio- 
iorn 

llic petitioner was appointed as a )niita(raUi under a deed of 
tnidownient with powers to constitute a committee to aid and assist 
him in the didchar'jje of his duties. The applicant after tlie death of 
thi' pre\ious m niairdU , caimnumcated tlie 8.tine to the Commissioner of 
Endow m“nts whii on ^OdMOo.j rccogiii-&ed him as mulatrdli and 
diit'cte 1 him to appoint a committf^e as reipiircd hy tiie di‘ed (if endow- 
mefil. Ihit, subsequently, the Hoii'blo )nnister-ia-<‘hxrge of tin* Eeclesi- 
I'difMl I )epartiUPrit ordered a dc Men o inquiry regarding t tie succession 
to muiawilhship and impose! a committee of his own choice tbr 
in 111 igemcnt ol the endowment, Tiie petitioner applied for a wni of 
riuhiri to ipiash tk" sdd onlers of the Hoifble Minister on the 
around of wMiit of jurisdiction to pass the impugned orders, 

• 

Held, that s. 12 -of the fly«lerahad Endowments' itegulatiou 
pro\ ides that the iiuit«uya!ll shall be competent to exercise all the 
Pincers conferred upon him by the author of the M’ui/ and in ease a 
MUfairifU is found to he incompetent to function as auclqthe Minfster-in- 
i'harge of the Eociebiasiical Department in order to secure a better 
men igci!it>nf of tin* (*n lowed property may frame rubs for his guidance 
or app uut <i Siip ‘rintendent u’Kler the rules. It is evid<*n1 from s. 12 
tliiit It tlid not conteiiT|)late the fuililment of any condition preccdmit 
on till* pirt of the iuntaicaili to enable him to enter iifmn the diitif'S of 
his oilic.*. The only comlilion imposed was tlmt in* should (llsohargc^ 
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his duties in eonforoiity with tiie wi^he^, directions and iiistnictions of 
the author of the endowment. The Minister was periiiitted to loter- 
veoe only in those cises \\here the mutaimilli failed to act according to 
the wishes of the author of the en losvai *ut and misiii uiaged. Even 
then, he could frame rules for the guidance of the iiiutawaiii or take 
over tluj nianagemeiit and have it administered by a mumtazim. 

Ituips 47 and 5S, which iuve been made under the riile-makiog 
authority given under s. 16 of the Regulation not only make a depart- 
ure iroui the giuieia! law oi endowments but m ikc provisions repug- 
nant to the guiding principle of s 12 of the Regulation, by imposing a 
condition preccMient and substituting th ‘ satisfaction as to fitness in 
place of the choice giv^en to the existing miiHiodili or imkif. The 
necessity as to the successor’s fitness is a clear deprivation of the 
rigiit of nuinin.ition and it was nob within the contemplation of 
the framers of the Regal ition at the time when they enacted s. 12 
tliereof. Section 16 expressly requires that the rules should be consist- 
ent with an<l not repugnant to the R'^gulation. it is a well settled 
canon of interpretation that if reconciliation were found to be impos- 
sible between the section <ind the rules mule thereunder and the latter 
is found to be in ex{*ess of the statutory power authorising them, the 
subordinate provision, as the rules framed happen to be, must give way 
and the position of the rules in excess of statutory power are found to 
be invalid as being nl(ra vires of the rule-making power. 

In this view of the mitter, the orders of the Hon'ble Minister 
directing a de noro iiupilry into the question of succession of the 
rautawaliislup and the imposition of a committee of his own choice are 
without any jurisdiction and are liable to be quashed by issue of writ of 

eerliora^ i, 

Comlitufioti of India, arL 22d — is^tie of writ of ceHiorarl — Existence 
of an alteniiiivo reniedy — Whithtr a bar — Snbr)i%ssion to the jurisdiction 
of the iuithouty — Subsequent repudiation of the decision — Maintam- 
ability. 

Where the authority whose decision lias been challenged has acted 
without legal authority of law and without any jurisdiction or in excess 
of jurisdiction, the powers of the High Court to quash the order by 
Issue of writ of is not fettered by the existence of an alter- 

native remedy to the petitioner. 

The remedy by way of prerogative writs is now statutory albeit a 
constitutional remedy and the supreme legislature of the land has not 
imposed any limitations on the plain terms of art. 226. The power to 
issue a writ in the nature of certiorari in appropriate cases and in 
appropriate maiiuer is not circumscribed by the procedural technicali- 
ties of these writs in English law. Thus, where the applicant objected 
to the jurisdiction before the authority which he was entitled to do and 
it was overruled, he suffered from usurpation ofqurisdiction and a writ 
of CBriiorari could be issuetl if it appeared on the face of the order that 
there had been a wrongful exorcise of Jurisdiction. 

Lakhmanau Vheliiar V. The Commissioner, Gorpor at ion of Madras, 
AJJt am Mad, mi. 
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driKJMliNT 

KYKl) QAMAR HASAN, J:- -This petition on behalf 
ofNurayan Fer'-liad sec^king redre>ss under art. 220 of the 
( Yiihtitiition oi‘ India against the State of Hyderabad and 
Hari Kishon Singh comes before me under s. H of the 
Hjderal)ad Higii Court Act on a difference of opinion 
b«H^\een my learned brothers Mohd. Ahmed Aiisari and 
A. Srinivasaehaiiy Jd. 

11ie facts which have led up to the present petition 
brii^lly stated are that one Tulja Singh, iniendiiig to cons- 
truct a dhartnasala at Kaehiguda and a home for disabled 
persons at Sadashivpet^ deposited a sum of Jls. 1,25,000 
vith the then (foveriiinent of Hyderabad on its concur- 
rence tliai the amount deposited would carry ijiterest at 5 
per cent per annum. 

111 order lo tte constitution of the wal'f, ho executed 
a doouiiieni which he termed as dashir-ul-Amal and wherein 
he embodied an elaborate scheme as to how tho proposed 
buildings were to bo constructed and as to how tho income 
accruing from the interest was to be applied for the objects 
of dedication and mainteuance and up-keep of the endow- 
ment. In additicfti to these aTrangemeuts, h^' el. KI of the 
said (lee<l, he appointed himself as the tirst innfaimlliior 
life and further (lirecled that after his death the fairliat 
would devolve in ids family on persons who may be the 
//•a, s'/ of ilic previous mnt(umHl whom he injoincd to 
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appoint a committee of not less than five persons to assist 
and aid them in the discharge of their duties. 

'The deed of dedication was submitted to the officer in 
charge of the Eccie.si“.stical Department and was duly 
accepted and I'egistered on lOth Aban 1320 F. (]5t'h 
September 1920). On 29th Azur 1333 F. (15th September 
1923), he presented an application to the Secretary, Ecclesi- 
astical Department, to be referred to hereinafter as the 
Department, informing him that he had, in the exercise of 
his powers under the deed of 10th Aban 1329 F., appointed 
Bala Pershad his executor and mutiiunUi. The Secretary 
by his letter No. 626 dated 22nd Bab man 1333 F. (26th 
liet-ember 1923) acknowledged the aiixilication and accord- 
ed sanction to the a])pointment. 

After the death of the donor in l336 F., Bala Pershad 
functioned as such without let or hindrance until his death 
in August 1952. During the tenure of his tawliat, it is said 
that the dharmashaia as well as the home for the disabled 
were constructed and completed with the addition of his 
personal income. Under the impression that this element 
had necessitated a fresh dedication, he executed on 25th 
February 1950, another loakfmma which was registered by 
the Department on 11th September, 1950. 

Feeling his end approaching, Bala Pershad at first 
nominated as his successor to the taioliat his younger son 
Tiakshmi Narayan Per.shad but by a later will of 6th 
August !95l. lie cuncelled the nomination and appointed 
his elder son, the present applicant to succeed him as the 
innfaii'ttlli. Alter the death of Bala Pershad on 30th 
August 1952, the petitioner, j)ur})orting to act under r. 81, 
Endowment Rules 1355 F., submitted a petition to th<' 
Department intimating the fact of the death of the incum- 
bent matauoalli and requesting that he 1 j 3 recognized as the 
succeeding mutaioallL A notification dated 14th November 
1952 prescribing the two month’s statutory period for the 
interveners and ohjcctors to com<‘ in was duly issued and 
duly published in the Hyderabad Government Gazette of 
17th November 1932. As a result ol the said Notification, 
Lakshmi Nar avail Per'-liud, the younger son of Bala 
Pershad, whose nomination has heim I'lneelled intervened 
during th(' statutory periotl. 'I’he inpu'veuor and the 
petitioner compiomised and th(‘ Nazim (Gommissioner) of 
Fndowrnents. on the evidem-e t)f Bh ijraj and Keshav 
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j^ranted the petition niid directed him to appoint a ‘•-tad 

fonuiiittee reijuired by the deed of endowment lliroxiqh Tiie state of 
lu-i letter No. 77s dated 20th "Marcii lilali. Hyd^ib^d 

. . , Qamar Hasan, I. 

Dm iae the pendency 01 tiie inijuiry, it would ap[)ear — 

that the Devemu' Jioard iiy its letter Xo. 1210 liated 7th 
Man-li lUd'd directed the appointment of <i committee to 
inanan'c and afiminister the atfair^ of the endowmieuts in 
aceurdanee w ith the wishes of its author. I’lie appellant 
beinit advised of the proposal approached the Minister-in- 
eharf^e of the Eeelesiastieal Depaitment through his appli- 
cation of 12th March 1953 and ref[uesiod that the idea of 
the pro|>os(ai committee be dropped and the aceuinulated 
income be handed over to him to be spent on the object of 
the ?m/r/ and for his personal use in terms of the deed of 
endowment e.M'cutcd by Bala Pershad. The Mon'ble 
Minister by his order of tiic even date rejected the plea for 
hU])erseding the proposed committee but agreed to pay- 
ment of the accumulated income to the applicant on 
condition that he spends it according to the directions 
eont lined in Tulja Singh'.s wakfmma. Accordingly, the 
personnel of the committee was announced and coramuni- 
(>ated to the members thereof, including the a])]jlieaut, 
through the Commissioner of Endowment’s letter Xo. 2259, 
dated 18th March 1953. The applicant on the other hand, 
considering himself to bo the only person entitled to 
ap]ioinl and fix the panel of the committee, communicated 
to the Commissioner by his application of 20th March 1953 
Ihe ]KmeI of the ])er'.ons to compose the committee of his 
ow n '' ■lection. 

Despondent Xo. 2 who was appointed to act as the 
Secretary to the Committee set up by the Department, in 
pursuance of its resolution passed on 29th March 1953, 
addressed letter Xo. 23 dated 30th AEarch 1953 to the 
Commissioner seeking his aid in divesting the applicant of 
his connection with and ])Owers over the stocks and regis- 
lers of the endowment. The applicant in order to forestall 
an a<1 verse order again approached the Minister-in-charge 
of the Dtpartimmton 3lst March 1953 urging that inas- 
much as he had been declared the lawful Muiawalli on 12th 
March 1953. the .sole eompeteiiee and respoiihibility of 
ap])ointing the Committee rested w'ith him under the deed 
oi endowment, therefore, the Committee made to function 
by the (h'partment being an interim measure bo dissolved 
mid tIu* Committee and its Meeretavy be intmalieted from 



Narayan Per'^hacl 

V. 

Tho fetato of 
Hydcra bad 

(^)aioiar Hasan, J, 


342 Tiin inutan law itjcroi’.TS [11)3.“) 

intermeddling with the applicant’s management and admi- 
nistration of the endowed pioperties. 

The Hon’i)le i\Iinir>ter on 4th April 1953 heard the 
arguments on behalf of the ap]>Ueant and being of the 
opinion that the (Juverameut, as custodian and guardian of 
the endowments, had every right to make alterations in 
and additions to the personnel of the Committee, as pro- 
posed by the ajjplieant and his brother, and make it consist 
of more public spirited men, repelled the ]ilea for dissolu- 
tion of the Committee and rel'used to allow the committee 
of the applicant’s elioice to function. In this view of the 
law, lie felt himself fortilied by the recalcitrant attitude 
taken up by the applicant. Further, he ordered the Com- 
missioner of Endowments to reopen the succession inquiry 
as he had failed to record the evidence in pur^^uauce of the 
terms of the deed of dedication and aEo because the other 
ohieetor and claimant to taivUat had in the meanwhile 
intervened. 

'I’he f/c novo inquiry appears to have been ordered in 
view of the fact that the llameshwar Pershad had approach- 
ed the Hon’ble Minister and the Commissioner of Endow- 
ments on 24bh March 1953 with a petition (though beyond 
limitation) to have himself declared a fit and proper person 
for being appointed a mutawiJU on the allegation that 
Bala Pershad had misused his infiuence over Tulja Singh 
to get himself nominated as a trustee. 

Tiie order of the Hon’ble Minister was challenged 
before l!u‘ Division Bench on two broad grounds, viz., (a) 
that the Piegulation and rules under which it purported to 
have been passed ceased to be in force on the advent of 
the Constitution of India inasmuch as they contravened 
the provisions contained in arts. 19, 26 and 254 thereof ; 
and (b) that on the assumption that l*he Regulation and 
rules were good law, the impugned order was without or 
in excess of jurisdiction. 

My learned brother M. A. Ansari, J. took the view 
that the a)iplication was well-founded as the relative pro- 
visions of the impugned inles wei'c violative of art. 26. As 
regaids art. 19, he considered that it 'did not apply in 
view of the ob'-'cn-vatious of Patanjali Sastri, C. J. in the ease 
of A/r//c of llT-sf ISeinjal v. Suhodh Gopai, A.I.ll. 1964 
Hupreme Court 92 at 9(1, that art. 19 (1) (f) applies only to 
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and capacity and unt to (‘oiK'retf* li'ihts in projjerty. x»fayaii i'(r,h,.<j 
• )ji t!aM>tlierh lad, my If tnifii IjrothfrSrimvd'aeiiari,.]. [void tix* stau^or 
liuit thf order in (pu'ition wa-. not a dual orrler and llu'ro- Hydwibid 
tore the moment was not. ripe tor considering and deciding Qamar Hasan, i. 
as to whether any ot' tiie rules nnder which the order w'as — 

]i,issed contravened or infringed any fnndiiineiita 1 rngiit 
couf'-rred !>y the C<m.slitut ion under art. JO. He further 
held that ttie Hegidatiun and rule.s were cxistim: irood !av\.s 
and were saved by .s. 4, Indian Civil Procedure Code and 
eonsetfuentiy, no (juestion of their being inaonsi.stent vvitii 
the provision of .s. 02, Civil Procedure Code, arose so as to 
attraet the rule laid down in art. 254 of the Constitution. 

4'he impugned order in his opinion w.as well within the 
the eoinpetonce of the ilon’ble Minister as it was passed in 
the exercise of his .supervisory and revtsional powers under 
r. 18 of the llegulation. There is, however, no reference in 
the judgment to art. 26 of the (.'onstitution. 

1 have had the advantage of the masterly arguinent-s 
of the learned advocates who appeared on behalf of the 
parties. During the course of the arguments, the learned 
advocates for the ivs[)t)ndents frankly conceded tlmt if thc/ 
rules framed under the Regulation and forming the basis 
of the impugned order go, then they had no ease to argue. 

According to the learned advocate for the applicant, not 
only the rules but thc Regulation itself will have to go 
because it trenched upon the fundamental rights guaran- 
teed by arts. 19 and 26 of the Constitution. As I have 
already stated, my brother Ansari ha.s refrained from dis- 
cussing the effect of art. 19 on the ground that he felt 
himself bound by the observations of Patanjali Sastri C. J. 
in the case already referred to above. But the Supreme 
Court in the later case of the Commissioner, Hindu Reli- 
gious Emioirments v. L. T. Swamiar, A.I.R. 1954 Supreme 
Court 282, has not endorsed those observations. p. 289 
of the report Mr. Justice Mukherjee said : 

“In the case of the Slate of West Bengal v. Snhodh 
Copal Bose, an opinion was expressed by Patanjali 
Sastri, C. J. that art. 19 (1) (f) of the Constitution is 
concerned only with the abstract right and capacity 
to acquire, hold and dispose of property and that it 
has no relation to concrete property rights. This, ic 
may be noted, was an expression of opinion by th(‘ 
learned Chief Justice alone and it was not the decision 
of the Court; for out of th<^ other four judges wiio 
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The result of tills hinding pronouncement under art. 1-1 1 of 
the (Jonstitution is that art. 19 (1) (f) cannot be ignored 
because it is restricted to abstract rights and capacity of 
the citizen to acquire, liold and dispose of property. 

But before considering, if necessary, the constitu- 
tional as])pct of the controversy, it would be useful to 
apjireciate the legal ])o.sition in respect of trust and endow- 
ments obtaining in this State before the promulgation of 
the Regulation and the rules framed thereunder. The 
law was that every pious minded person should be left 
unfettered in the creation of trusts and endowments subject 
to the condition that it was valid according to the law to 
which ho was personally subject. Its management and 
administration and devolution of taivliat were the sole 
concern of the author of the trust or endowment. His 
wishes and direetion.s had to be followed and obeyed 
implic'tly. The law only intervened when there was an 
alleged breach of aiqs expre^.s or constructive trust created 
for ])uli!ic pnrpiiic-s of a charitable or religious nature or 
where the (hsci-clion of the court was deemed necessary 
for tite admmistritiou of any oucli trust. [n order to 
jirotect the trust orendoument fromfiivolousaiicl vexatious 
attai'ks of all and suiulrv only tiie Sarlcir-e-AiiIi (President 
ol the Executive Council) or two or more persons having 
an interest in tlie trust or endowment witn the previous 
consent in writing of the Sarkar-e-Ali ''were made compe- 
tent to institute suit for obtaining a decree for all nr any 
of the reliei's mentioned in s. 562, Hyderabad Civil Proce- 
dure Code, including the relief for removal of a trustee or 
appointment of a new trustee. As the remedy provided 
by s. 562, substantially in p'lri with s. 92 of the 

Indian Civil Procedure Code, was expensive and tardy and 
dt'pendmit upon the dlseretion ot the Court, it was to my 
knowledge never resorted to by the tSarkar-e-Aali and 
rarely takim advantage ot by two or more persons iuter- 
«‘stc(i in the endowments to set right the maladministration 


together with the Chief Justice constituted the Bench, 
two did not definiteh’ agree with this view while the 
remaining two did not definitely express any opinion 
one w'ay or the other .... We would prefer to proc'e- 
ed as this Court had proceeded all along in dealing 
with similar cases in the jiast on the footing that 
art. 19(1) (f) a])plips eijually to concrete as well as 
abstract rinhts of property." 
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ui 1 h<‘ s»i)ii‘(‘t-malttT of t li:* tniit. I’iie thou ({ovoniuient. N'.u'uyan P'rshad 
o! H V (iorafaui iii oi'fioi to avoid the iKaM^S'.ity of having Tim .statei.t 
rtH-oiir-^o to Ic'iJii proeeiMlinitH in rnattiavs of Trust coiiceiverl HyrWbnd 
! !it* id(>a of drafting a ileaulation and .st'cnred ssuiotioii of Qamar Hasau, J. 
li.If.H. '!’h(' Xiziini to it under s. o7 ot the Hyderabad ~ 

iiCUihiativ)* t'ouueil Act (Act liluf Idd!) F.). in so far as 
the tHiilafnilli wJis eoticeriU'd, the ilc'giilatioti etnbodual 
two ss.. VIZ., i2 and i:>. 8('<‘tion 12 dealt with the nianage- 
in^it of endowed properties and provided that tin.' niuta- 
inilli shall be <‘om])et<*nt to excnvise all the ]K)wers conferred 
upon him by th<“ author ot the iratf and in ease a muta- 
tr'dli !s foiind to be nieompetent to funetiou a.s stieh, the 
.\linisf er-m-eharce of tin* Fieelesia.stictd Department in 
order to semire better inanagenient of the emhtw'ed ]>ro- 
pi>rty and to achieve the objects of the endowment, may 
frame r(‘guiati<)n and rules for his guidan(;e or a]j[)ointa 
superintendent under the said rules. Section 13 laid down 
that, subject to the terms of endowment, the powers and 
liabilities of mutawalU shall be same as those which legally 
ap]>ertain to a trustee and ho shall, subject to the terms of 
the euduwmeut, manage the endowed properties in the 
saim* way as any prudent man would manage his personal 
property. Signilieantly enougli, no provision, on the an- 
alogy of s. 5 of the Indian Religious Endowments Act, was 
laid dowm for eases of disputes as to the right of succession 
to vacated taivliat, nor was it j)rovided that the mutaimUi 
shall not ('liter upon the duties of his offi(:e unless he wars 
recognized iis such by a competent authority. The omis- 
sion to make any such provisions unmistakably points to 
the intention of the framers of the Regulation that there 
should be no vacum between the vacation of the office by 
the previous muiawalli and its assumption by one succeed- 
ing him, otherwise they would have provided that during 
the vacum the endowed property would come under the 
custody and direct gontrol of the Government of the Eccle- 
siastical Department, Be that as it may, it is evident from 
th<i language employed in s. 12 of the Regulation that the 
.Minister-in -charge of the Ecclesiastical Department is em- 
powered to step in only in cases whore the miitawaUi is 
found to be incompetent to discharge iiis duties in relation 
to endowed properties and not otherwise. This fact for- 
tifies me in my opinion that the framers of the Regulation 
did not intend to effect any change in the state of law as 
it e.xisted before t.he promulgation of the Regulation, except 
that they desired to eliminate the agency of the civil court 
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Thoibtat«jof the en(iovv<>(l ])roporti('-' !f that is t 
Uydwabad other sectiuii has !*e si pointed out to 

(^am.nr H.iiui J. the ap])hcant's <‘as(‘ helurc the tfr 
“ warrant would he found in its ]»>•« \ i 

imposition of .si'ii’-approved Coniinitfee 
uoainst ids con.sent. 

riie learned ndvocatevS for tlie n 
to show that the ittpmeiied order was wi 
of the Mitdsti'r relied u]>ou certain riih^- 
of the !lp'j;ulation. I’litw strennoiish 
Commissioner before cirantinn the ajipli 
hound under r. 50 to take I'vidi'nee 
fultilled th{‘ test of fitness laid down in 
hud jurisdiction under s. 18 of the Kent 
Commissioner's order of doth March 19, 
(luestimi of l.ick or excels of jurisdictio 

d’iiis l^rin^s me to liie consider, itio 
to how far these rules lia\e the fo 
Herseheii observ'ed in tlv* ease of 
V. LocL'irood, 1894 A.C. ’Ail (55f)) that : 

“I’he effect of an euaetment i 
subjects who aie affected by it. 
eontorm themselves to the pro visa 
''I’he effect of a statiitorx rule if vi 
cisely the same that <‘V('ry person n 
to its provisions .... But then 
hetweim a rule and an imaetmcnt 
from such provisions as we are c< 
canvass a rule and determine wl 
within the powt'r of those who m 
canvass in that way the jirovisions 
ment. Therefonx there is that dii 
rule and the statute. ' 

4’be principle enunciati'd in the o 
Herseheii eitial above will be found em 
Hyderabad (J-eneral (fiausi's Act. Th 
that where bv any law a ]> nver is e >nfe 
that ])owerslia!i be (‘xcreisi'd in strict < 
jirovi.sions of the parent enact imsit. 
Eittpefor, A.l.R. BKH Ranifoon 178, a 
yoon Hiuh Court held tliat rules made 
power must, on pain of invalidity, bi 
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H-uMuii'iut ^o thn .'.(a( uto or to the iftMieral [iriiirijde- of law. 

On tiie-iC premise^, ! now jirocf'oP to exariiiiio 

the rnle-i n*iie(i upon In the itts of (he imnfunitmi's 

!i) |U'>t Itieatiou ot the imputiiicfi order. Section 47 provides 
til i1 with a view to hul“'/uaidin 4 the lateontsol’ tli« eiuiow 
iueiit. no niiihiiriffli sh.iU he eoinpetent to a'l'.unie the duties 
olOuu’//u/ morely on the hasi-^ of the <leed oi endownient 
unie'id he satisfied the authority inentioiual in the rul(‘ as 
to Ids fitness in respect ther<‘of and {luring the interim 
period of inquiry, the eonq^etent authority mny in his 
discretion appoint a temporary muntazim. Ilule oH, with 
neediess tautoloey, reiterates the provisions in teeard to 
t!u' mdispen.sabihty of the test of fitness and providC'S that 
tile N‘rJ>n, rmur Mazhahi in making the test will have 
regard to tlie charaetor of the claimant and to tlie facts 
wii(>ther he lias passerl the examination prescribed by the 
Sndn fti f ul Alidyci und whether h<* possesses the requisite 
eijiacity foe managing the affairs of the endowment. 
Sf'ction of) prescribes that in order to satisfy himself in 
respect to matters referred in r. oS, the officer making the 
iruiuiry shall take neeessary evidence and decide the issue 
aeeordiugly. 
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T have already shown that s. J2 of the Regulation did 
not eontem])!ate the fulfilment of any condition precedent 
on the part of the muhuoalli to enable him to enter upon 
the duties of his office. The only condition im])osed was 
that he should discharge his duties in conformity with the 
wishes, directions and instructions of the author of the 
endowment. Tlie Minister-in-charge of the Ecclesiastical 
Department was permitted to intervene only in those cases 
where the /a failed to act according to the washes 

of the author of the endowment and mismanaged and even 
tlu-n, ho could eitlfer frame rules and regulation for the 
guidance of mniamiUi or take over the management of the 
property and have it administered through a muntazim. 
Rule 47 not only makes a departure from the genera! law 
of endowments but makes provisions repugnant to the 
guiding ])rinciple of s. 12 of the Regulation by imposing a 
condition precedent and substituting the satisfaction as to 
fitness in place of the choice given to the existing miitn- 
wiflli or irakif. 1 agree with my learned brother Ansari, J. 
wlu're h(' says that the necessity of a certificate as to succes- 
sor’s iituess is a clear deprivation of the right of nomination 
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Narayaa Pei-siiad ^Yhicb, as 1 have already stated, vva« not within the 
TSiohtat.iof e{)nteTn]>lation of the frataera of tlie Ke<iuLition at the 
HydCTubad time wheii they enacted h. i’2 theieof. 

(j)amar Hawaii, , 

— Ihe kh'inuMl a<lv()(*ntes fur the n^spoii dents lely iipcii) 

s. If) of the lleifulation which empowers tlie Ecclesiastical 
idopaitment to frame rules oji malters mentioned in ti)c 
sectioji. My attention is iiivited to clauses 3 and 10 to show 
that r. 47 and the subsidiary rules were utfm oires the rule- 
makiny authority. Clause (3) deals wdth the duties and- 
lialiilities of the inufawaUi and niuntazim. Clause (10) is 
a lesiduary clause permitting the framing of the rules in 
reuard to matters not mentioned in the preceding clauses. 
But it is to he observed that s. 16 expressly requires that 
the rules shoidd bo consistent with and not repugnant to 
the Regulation. I cannot put a forced or unnatural con- 
struction upon the language of the Regulation in order to 
bring it in conformity with a rule or vice versa. 

It is well settled canon of interpretation that if recon- 
ciliation were found to he impossible between the section 
and therules made therounf lew and tlie latter is found to be in 
excess of iiic statutory power authorising them, the sub- 
ordinate jirovision, as the rules framed happen to be must 
give way and the portions of rhe rules in excess of statutory 
power found to ho invalid as being idlra rirefi of the rule- 
making power. Howevei' strongly 1 may feci inclim'd to 
the view of niy brother Ansa ri, .1 . on the constitutional as])ect 
of the (|u<‘.stiou w'liich finds .idded support fi'om the latest 
pronouncements of the hiulu'st bri’ounai o!' the land in the 
case of lliiuiu lldigioHs K}idoiVinentx v. 

L. 'r. S(rii,iitini\ A.l.R. Ih.')l Supreme Ooiu't 382, Eathilal 
fkoiacl/titid (latidki v. State of lioinhay, A.l.R. 1954 
Supreme Court fxSS ami Sid Jaf/(Oinrnlth Ramanuj Da-i w 
State (f (Jid'^-'^a, A.l.R. 19.54 Su])reme ^Court 466, 1 need 
nf)t enter into that arena following the rule enunciated by 
Coolei’in his Comstitutional Limitations, viz., "‘In any case 
where constitutional (juestion is raised, though it may be 
legitimately prese-nted by the rca-ord, yet if the record 
[iresents some other clear grounds upon which the court 
may re.st ils judgmeut and thereby render the constitn- 
tiona! <iu<*stion immatc'rial to tlie ca.se. ^lint course will he 
mloptcd."' 

Having come to the conclusion statisi in the foregoing 
lines, I ma_\ summarily deal wdth the other lieads of argu- 
ments addre.sserl to me on behalf of the respondents. It 
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v..tN ariucd 1iiat 1 !u' i)iu!K‘i' ii;i' .UKjriicf n-nn'd^’ opt'ii r i.4<i 

aaifi' I'M*') (H tin- !J(‘i:iilat iuii and r. Sd in' ni a tx. •! 

if'Luiar ■'Uit aiai thci eitan, f he Court uill i >‘t nilcnlnii' Hyd.^tb.a 

in ihc exficnc of (•.xiiaorditiaix cuus! n (if lona! oawar Ha^ ai. . 

til. II. Tiieie no doubt tiiat tiu‘ fa t it ioiau' oou'd ha^o ~ 

filed a ei\il .'(lit .sia'kiu” the 'uiik' lelat' .i' l!ie_\ fiaxe 
apjiiied {or [»y means of the present appheition. 1 ata of 
tlie opiuion, however, tiiai (Ik* Hon'liie .Minister iias aeted 
without dm* authority ot law and wutiiout any jnn'diefion 
or in excess oi his li'eitiinate jurisdiction in ordering de 
iioro inquiry and in tho iin[)osition of the Commilte ot iiis 
own choice. In such a ea.se, tlii.s Court is not fettered by 
the eireumstances tiuiL an ulternaliva* remedy exi'ts in 
issnint* tut ordi'f iiiidm* art. 22(5 of the Const iiutioti. The 
second ar«nment was that the applicant had taketi the 
chance of the order bein^ in his favour by sulmiittine to 
tin* jurisdiction of the Hwn’ble Minister and bavins.? otieo 
submitted to the jurisdietioii and taih'd, iu* I'annot imoke 
tin* jurisdiction of tho Hiuh f’ourt for flu* issue of a writ. 

Iteliaiiee was placed in this eouneotioa on L'lksfntMti, 
mifffi'tr V. The ( '(»nniii>.\ioner, Corporiilloii aj Mdiints. A. LI*. 

1927 Madia.s l.dO, Hnrya Itao v. The liom-d q/ Iierenne, 

A.r.IL Ihod Madras }72, f Afield Xardipiti v. Jnidf y»*er/i,s/mr 
of Co-'iperatire Sorielie-'^, H udeiabad, i.L.ll. 19oi iJyderabad 
()iS9, ami IhiehatNiitd v. The hHnfe uf IfpdefdJMhl, l.L.H. U).7d 
llytlerabad ()5}2. In Ihu-hdimnd \\ The Slate >}/ Ilpilerahidl 
l.L.l*. I9r>{ Myd(*rabad (522, Vithal ILio, J. witii whom 
.Misra. C. t'oneurred ohs<‘rved, at p. 

‘•In tin* ease before us, the contention of tin* peti- 
tioner is that tliere eaimol he :i review oi tin* decision 
civeii by tlie Revi'iiue Minister on ld-12-1348 F. 'I’his 
contention of the petitioner is devoid of merit because 
in the rev^ision filed by t!u* piditioiu'r fiefore tho 
l*cv(*nue Minii^ter, she did not. raise this ground at all. 

'idle order of the J I :•* venue Minister ijidieuti'S that the 
present petitioner only objected as regards the grounds 
of review. 8he argued tlitit tho grounds urged wen* 
not of the nature on w}u(‘h a I’eviow [letition could he 
granted but. she did not object to tlie jurisdii'tion of 
thf- court. On tile contrary, slu* eh'cted to argiu* the* 
ease on its merits and she must, therefore, be taken 
to have sulunitted herself to the review jurisdiction in 
the ca-e. Obviously, slu* cannot now be allowed to 
lepudiati* the onh'r by applying {'or (‘(rlutrari. We 
are siipporti'd in tins view by v. ’IV.sY Suffolh 
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Narayan Porshad Compensation Authority, (1910) 2 K.B. 374, Rex. v. 

Til© btat© of (1914) 1 KB. 008, La'chnianan Chetliar v. 

Hyiteabad Commi‘iSionei', Coiporation of Madras, A. I. R. 1927 

Qamac Hasan, J. Madras 130 aiid Suri/a Rao v. The Board of Revenue, 
~ A.I.R. 1953 Madras 472.” 

Ill tha oth(*i' Hydeiabad authority cited on behalf of the 
respoiulents, Misra, C. *1., witli whom Vithal Rao, J. agreed, 
decided: 

“There is. howt'ver, another reason why the peti- 
tioner should not be heard to urge the present grounds 
ot want of jiudsdiclion. It is well known that in the 
matter of issue of a writ by way of certiorari, the High 
Courts' powers are discretionary, and where the appli- 
cant armed with the point which would oust the juris- 
diction of the subordinate tribunal has elected to argue 
the (.‘dse on its merits before that Court, he must be 
taken to have submitted to its jurisdiction. He 
cannot be allowed later to repudiate that decision in a 
petition for a writ of certiorari 

In support of this proposition, reliance was placed upon 
the authorities cited in Rachamma’s case and on Adiraj 
Malliknrjuna Rao v. Soma raram Co-operatire Society, A.I.R. 
1938 4ladras 69. Having regaid to the point towards 
which t am aiming, I may be excused if I take the liberty 
of cpiotina in. extenso the relevant portions of the decisions 
upon which the authorities cited of this Court are based. 
In Lnichmanan Chettiar v. Commissioner, Corporation of 
Madras, A.I.R. 1927 Madras 130, the learned Judges com- 
posing the Full Bench observed : 

“Mr. Krishnaswami Iyengar for the petitioner has 
frankly conceded that his elient did argue the case on 
the merits both before the Gomnvissioner and before 
the Chief Judge and that he did not only not confine 
himsc'lf to the contention that those officers had no 
jurisdiction to entertain an objection to the jurisdic- 
ti(jn but that he did not take this point at all. The 
Eiiulish authorities which were cited prima facie 
i-^tabliJi the proposition that in .such circumstances 
t' ap])licant cannot obtain a writ of ceitiorari ex debito 
'me, but the court is exercising a discretionary 
pov u-. See Queen Y. Justices of Salop, (1859) 29 L.J. 

“9, Qticeu V. Justices of Leicester, (I860) 29 L.J. 
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MJ'. V Khikv. (isi;:!) tV2 L.-). -MT, 'M.r«v..n i- r h ..i 

iA f r. ll iHifiJits, flsH) 1 K.B Uits.iiKi AV < v S'lffol!,' n. stii'i <.f 

< Uiifi i>t t»s(tti<)n Aitlhotilii 2 iv.iS. ‘>71. T!u* fiyiWib.d 

])oiiit l.ik<'U l)y Mr. Krr-lmasuaim lv(‘ti<.>ar that (.turaai liu-^.n r 

iail'U'f to object tu tlic |uri-.f!ictioti ol (liccouii wiiosc — 

orderly ^o^l}.'ht to he <jiiu^hc<l oiil\ dch.u ^ t!i<' 

cuit\\h(“ii tli(‘ oh|ecti(in is one iiivi>l\ I'l-i the niu->ti- 

!_Mtiou of tacts which weiv or sliouhl liave heioi wit Ion 

till' knowledge ol tlio iipjiiiciuit w hen he was hcldre 

the lower court, and docs not a])ply to a coiitcutioii 5 

of law. We see no warrant in the cdhcs tor draw inu 

any suoh distinction because in our o]»i!iion thi* tisst 

that they lay down is whtdher the .ipplicant armed 

with a point either of law' or of fad, which would oust 

the jurisdiction of the iowi-r court has elected to aiyue 

the case on its uMuits before that court. If ?.o, he 

has submitted himscU'to a jiirisdn tion which he cannot 

he ailow'ed aiterwards to seek to lejuidiate.' 

Ill arri\ini; at this eoiielusion, the iea-ned dudues 
acted on this uMsonina that in is'-uiny a ]niMo' 4 ati\ e wo'it 
of «e/'bV>mr/, the Hiyli Court of M.idr.is aids not under any 
.statut(‘ but under the inherent poweis which devolved 
upon the' Hich (Murt from the old Bipireme ('ourt and the 
Hiah (\iurt, therefore, stands with regard to such a wiitin 
the sami' ])osition as the (Vmrt of Kind's Beach in England 
and ought to follow the lilies laid down by that Coxirt in 
the di'cided English cast's as to the scope and limitation 
of its juiisdietion. 

It is not disputed before me that remed> by way of 
prerogative writs is now statutory albeit a eonstitutional 
remedy and the supieme legislature of the land has not 
im])osed on the jilain terms of art. 22(>, any limitation. Tn 
Emperor v. linnhatrum Lndtiram, I.L.ll. 28 Bombay 533, tb<* 

High Court of Boniliay had to deal with a suggestion that 
the courts hava' imposed on the plain terms of s. 431), 

Cr.P.O., a gloss which narrows the scope of th(' discretion 
vested in the High Courts. In repelling the eontention. 

Sir Ij.H. ffenkins obser\’'ed, and his observations at ]>. otU! 
are worth (juoting fit e.r/emso : 

% 

“If we have hepii entrusted with the respousihility 
of a wide diseretion we should hi* thi* last toattempt to 
tetter that iliseretion and whenever it is argued that 
judieial decision has lieiirived us of the ])ow'er that the 
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Ic-gislature has given iis, I reoali the words of an emi- 
nent English Judge, ‘‘I desire to repeat” he said “what 
[ have said before, that this controlling power of the 
court is a disci etionary power and it must be exercised 
with regard to all the ( ircumstance® of each particular 
case, anxious attention being given to the said circum- 
stances which vary greatly, hor myself, 1 say empha- 
tically that this disci etion ought not to be crystallized 
as it would become incoutse of time by one Judge 
attempting to prescribe definite lules with a view to 
bind other Judges m the exercise of the discretion 
which the legislatuie has committed to them. This 
discretion, like ail other judicial disctetions, ought, as 
far as practicable, to be loft untramelled and free so as 
to be fairly exercised according to the exigencies of 
each case.’’ 


These weighty words appear to me to breathe spirit 
that shoulci guide us in the exercise of our discretionary 
powers of i evision. This may perhaps increase our responsi- 
bilities and add to our labours, but no one would shirk the 
one or grudge the other.” 

Jn this respect, I may also refer to the opinion which I 
have expressed in Raja Prafapgirjee v. Sarkar-e-Aali, 
35 Deccan Law Report 153 at p. 198. That opinion is 
strengthened by the latest pronouncement of the Supreme 
Court in the case of T. C. Bmappa v. T. Nagappa, A.T.R. 
1954 Supreme Court 440, wherein Justice B. K. Mukherj'ee, 
while delivering the judgment of the Court, ob.served at 
p. 443 of the report : 

“In view of the express provisions in our Constitu- 
tion we need not now look back to the early history 
or the procedural technicalities of these writs in Eng- 
lish law, nor feel oppressed by any difference or change 
of opinion exjiressed in iJarticular cases by English 
Judges. We can make an order or issue a writ in the 
nature of certiorari in all appropriate cases and in 
appropriate manner, so long as we keep to the broad 
and fuiulamental principles that regulate the exercise 
of Jurisdiction, in the matter of granting such writs in 
English law.” 

In the English eases available to me, 1 find that the 
learned Judges, who decided the Queen v. Salop, EL & EL 
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V. Kh<)>, S L.'i’. 8.'^') ‘ivct’f 'if (Ultiu With d ^ iiuyari P 
h was roieied i»y tha ja’o vi'ioiis uf Stat . a.*} Tin- st’a‘o «,( 

I, u hicli ,th«M <-nipo\venti‘f Hyiii-nfenJ 

a>re ]u-iu‘e'. paisoti'^ rafusmu to ]>iy <t ohnrch Qamur J, 
that "iF the v.ihriity oi Mich lato, (.u tin* ”* 

person from wrhorn H is deinaiidi <1 to pay 
(hs]uite(l and the ])a! !y dtspal in-i; the same 
U'l'f'of to fclie )iist,ief\s, th»‘ pisiiees .siiall tdr- 
l';meiit tiieri'oii.'’ Tl)c fiiefs in the former 
at the heirine of the sunumms before the 
torney who appeared tor the p<“rson sum- 
) objection to the jurisdiction ot tla* Justices 
■iw bound to do, but, after r ro.ss-<>\Mmining 
all(‘<l by the ehureh-wardmis sulmntted objee- 
validity of the rat ■ to the (ieeision ot the 
justiceshaving frverruied the (rirjeetions lie 
ud not befrire, gave them notice that he 
ted the validity ol tlu^ rate. ''Fhe justices, 

3 an order upon the ]>crson summoned to pay 
these faets, it was lield t,iiab in order to 
;dietion of justices und<*r the sr'etiou cited, 
le validity of the rate is disputeil must be 
1 in a maiUK'r such as to induce them to 
judgment, ('roinpton, -i . obsorvmd that the 
bcts is that parties came betoie the justices, 
o decide tlie matter and did not in any vray 
urisdietion. d'lie justices having givmi their 
'as too much to ask the <-ourt to issue the 
writ of certiorari. He further oliserveri that 
mtion of the statute that the person disputing 
■ the rate should at once give notice to that 
justices, not that he should first lead the 
idc the question and then dispute their Juids- 
de it. In Reg v. Knox, Wightman, J. on facts 
four^ observed that there were many objee- 
the rates but they were left to the justices 
when they decided, he says he will appeal — 

Reg V. Salop ; but the court said that they 
it the certiorari after th(' justices had been 
'o into the oasi'. [t would thus appear that 
ascs, there was a statutory duty on tlie jiart 
ler io have raised tlie objection as to juris- 
the cause was gone into on its merits. No 
>n who fails to demur in terms of the statute 
Bitted to ehallengi' that jurisdiction by way 
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NarayanPer^hati qJ' qcj-Ij ( jrar i . Ill Rex V. Wtlhums, (iOli) 1 K. B. 608, I 
The State of baker was charged under s. 4 of the Bread Act, S.836 witl 
Hydwbad selling bread otherwise than by weiuht and w'as convictec 
Qamar Hasmi, J, ill the presence of two ju'tiees. He obtained a rule nis 
~~ for a writ of certiorari to quash the conviction on the 

yround that one of the justices alleged to have taken pan 
in the conviction was a person concerned in the business 
of a baker. 'Che affidavit on which the rale nisi was 
olitained did not state that any objection to the com 
jietence of the court was taken at tlie hearing before tht 
justices, nor did it state that at the date of that hearing 
the applicant was without knowledge of the facts allegec 
to disqualify one of the justices, it was held that the 
applicant was not entitled to the writ ex debito justiiiai 
because knowing of the disqualification he had chosen tc 
stand by during the hearing before the justices without 
taking any objection. This case was distinguished in 
Rex V. West Suffolk Compensation Authority, (1919) 2 K.B. 
364, and it was held therein that a person who is aggrieved 
by an order is. entitled to ex debito jiistitiae to a writ certio- 
rari to set it aside unless there has been some conduct on 
his part which disentitled him to the writ. The underlying 
principle of these authorities seems to me to be that had 
the objection been taken in the proper forum, the defect of 
jurisdiction would have been cured in such a way as to 
avoid the necessity of a trial de novo. 

For purposes of this case, with which I am concerned, 
the authorities cited on behalf of the respondents are 
clearly distinguishable. No conduct on the part of the 
applicant had lieen pointed out to me disentitling him to 
relief except that he drew the attention of the Minister 
that he had no power and jurisdiction to appoint a com- 
mittee of his own choice. This fact takes the present case 
out of the purview of the ratio decidendi of the authorities 
relied upon in support of the contention. So far as I can 
see, the applicant’s case is directly within the rule laid 
down in Bex v. Richmond, Confirming Authority, (1921) 1 
K.B. 248 wherein one of the points taken was that not- 
withstanding the excess of jurisdiction, the court ought 
not to interfere by making the rule absolute for certiorari 
because the applicant does not apply ex debito justitiae but 
can only ask the court to exercise its discretion as to grant- 
ing the writ. Earl Beading repelled the contention and 
observed : 



i 






"I’he Hr'>t point turns <‘utirel_\ upon t he fpicslioii ^ najau f-t h.ia 
whether the afiplie.uit can i)e s.iul to Im' a person 'Uie sla*. 
HUiirievetl .... I’lie applif'aul does uol. in !n_\ opnuftn Hja.iibi-i 
staini m the same eateyoi_\ as a niernliiei of the pidiiie yamur Ua- m, r. 
wlio may i>e .said to have' only a uenejal mtere-t in — 

■'eoinu that the iaw is fjroperly eanu'd out. He had 
ii particular interest in the suhjeet luattei. and noth- 
iii <4 can lietter show this than the fact that he iiKuim'd 
the expense oi mstrnetiiiif coutiHel tc; seeine, il h(‘ 
could, the refusal of thc' eonurniation and to contend 
that the ('onfirmine Authority had no junsdietioii. 

Jiearine; in mind, that applicant is a person who was 
entitled to apjjear and object as havnit; this interest 
that he was carrying on as the lhamsee of pieinises in 
Iviehinond, 1 think, the ease comes wit bin the deci- 
sion of Rex V. Groom- 

I’hon, after discussing the sex-eral authorities, learned (*. J. 
at p. 255 summed up by sayinu : 

“In the present ease' the apjilicant has suftered hy 
the usurpation of iurisdiction iiy the ('onhimation 
Authority, inasmuch as his objection was overruled 
by that authority in the sense that thc'y said they had 
jurisdiction whem he said that he had not. H(‘ uas 
entitled to raise the point, and eonsccjuently, he 
suffered from the usurpation w'hen they decuded against 
him .... Of course, it may be that a person’s in- 
terest is so slight that the court wull not act upon it 
hut where, as here, it is substantial, the court is bound 
to issue the writ where it appears on the face of th(‘ 
order that there has been a wrongful exercise of juris- 
diction in the sense of an excess of jurisdiction.” 

'L’his authority was also followed by my learned brother 
firinivasachari'in Ms,mialal v. Nazim, EcchaiaMical Depart- 
ment^ A.I.R. 1950 Hyderabad 1, in repelling the contention 
raised before me. The point taken by the learned advo- 
cate for the respondents, therefore, fails. 

Lastly, it was argued that the impugned order being 
provisional or interim in eharaeter, shouhl not be flistnrbed 
until the final outcome of the whole proceeding. As 1 
have already shown, the order proceeds on the footing ot 
the alleged right of the Oloveinment to make additions and 
alterations to the Committee formed by the mufairalU, that 
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the mutawalHshij) of the applicant had been sanctioned 
without the requisite inquiry and fresh objectors have 
intervened and lastly, because of the truculent attitude oi 
the applicant. The first ground, I have already dealt with, 
The second ground lacked substance in view of the fact 
that evidence was recorded by the Commissioner of Endow- 
ments and the witnes.ses had testified to the applicant 
being the person appointed by Bala Pershad and a fit one 
to discharge the duties in terms of the deed of endowment, 
which indeed had not been challenged or denied even by 
his brother, who alone contested his right. The third 
ground is also wanting in jurisdiction since the fresh object 
or had not intervened within the prescribed period of twr 
months. Lastly, insistence upon one’s rights cannot in 
law be regarded to be truculence so as to justify a fresh 
inquiry in a case in which neither before the Hon’ble Minis- 
ter nor before us there was or is an allegation that the 
ajjplicant was an impostor. 

Eor the reasons stated above, agreeing with my learned 
brother Mohammad Ahmed Ansari, J. fallow the writ appli- 
cation, quash the order of 4th April 1952 and direct the 
(fovornment to allow the applicant to function in terms 
of the trust deed of Tulja Pershad. 


Petition allowed. 


APPELLATE CIVIL 

Before Mr. Justice Syed Qamar Hasan and 
Mr. Justice Vithal Rao Deshpande 
(JOPIKISHE^l, deceased by L.R. RAMDAYAL* Appellant* 

8RI KISHEN , . . , . . Respondei5?t 

Transfer of Properly Acl, ss. /6 (h) and 77 — Liability of mortgage in 
possession of mortgaged property to account for the income — Btipnla- 
tlon that income to be in hen of interest — lYo liability to account ann 
no claim for intefest. 

Tile deceased appellant borrowed a sum of R&. 3,000 from the 
respondent under a mortgage deed, the terms of which were that the 
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iiifier el (h) of s 7tj of tfie Fran^iei of Pfopertv A^t, 
lI po^se^sioii of the pro|>*itvis b'lurid to 

'11001113 he derives mih^ss he e^tablishe-. that thpcontriet 
e provisions of s. 77 Section 77 applies to <‘ases where 
,ct lietween the mortp^a^ee and the iiiortgas^or that the 
e mortgagefi property shall so ionir as the mortgagee is 
the xiroperty be taken in lien of sueli interest on the 
or in hen of such interest and define 1 portions of the 
iO iisiifmct exceeds the interest or tlie interest and the 
dncipai as the ease iniy be towards which the usufruct 
ated, the mortgagee would he benefited i hereby. If he 
is he who must bear It. 

mt else, having regard to the ejven int m the mortgage 
ortgagce is to take the usiifiuet in lieu ot interest, the 
} entitled to any interest. 

n Mohammfd Mah. AIR. JOS J I\0, / id 
Hi Khan v. Ah MirM Khan, AJ.h\ J9SJ Oadh. *320 
'IV. Naranmham, A. I E. 10 II Mad. }0t 

relied on 

1 the judgment and decree of the (Jourt of the District 
lafi, dated 24th Arairiad F. in appeal No. d54 of 
lie of that court. 

> DeAtpande^ 

i Per/had yAdr'^mle^ fur Appell lut. 

,fi Soynani J 

Abdallah, Advocate for Respoodpnt, 


. JUDGMENT 


»n appeal on behalf of the defendant, Gopi 
deceased and now represented by Ramdayal 
gment and decree of the Nazim, Sadar Adalat, 
dated 24th Amardad 1353 F. by which he 
judgment of the Additional Judge, Jalna, 
siiminary decree for O.S. Ks. 7,142-8-0 in a suit 
he respondent for foreclosure. 

s lie in a very small compass and the point is 
!. The deceased <a])pellant, cm 6th Amardad, 
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1337 F., borrowed n sum of Rs. 3,000 B.G., and to secure 
the payment of the said amount mortgaged with possession 
a godown bearing Nos. 2495 and 2496 situate in Jalna. 
The terms under which the mortgage was created were that 
the loan would be repayable within three years and would 
carry interest at the rate of Re. 1 per cent per mensem, 
which would be appropriated by the mortgagee from the 
income of the hypbtheca arisinu by way ot I'cnt, Raqnrn 
Ico 6vd fi tmh Ji mdi ek rupea Uii Jiima aur kothe se jo kraya 
usulhoga wo mqam-e-sud men jama koga. 

The detendant in his written statement admitted the 
mortgage and the tei'ms thereof but demurred to the ade- 
quacy of the rent wtiich the mortgagee asserted th have 
realised from the leases of the liypotheca. 

The trial judge, with whom the lower appellate court 
concurred, held that as the amount which the mortgagee 
was able to realise fell short of the interest according to 
the rate stipulated in the mortgage bond, the mortgagor 
was bound to make good the deficiency. He, therefore, 
passed a preliminary decree ordering the apiiellant to pay 
the principal amount and the interest amounting to 
Rs. 3,147, within six months from the date of the decree. 
He further directed that on the deposit of the said amount 
within the period specified, the mortgagor would be entit- 
led to deduct the amount of rent which the mortgagee 
might reali.se from the date of the institution of the suit to 
the date on which the decretal amount may be deposited. 

On second appeal , a learned ‘Bench of this Court by 
its order of 2nd Dai 1358 F., sent the case to the trial court 
for recording the evidence and its opinion as to the correct- 
ness of the amount of rents alleged by the mortgagee to 
have been received by him upto the date of the institution 
of the suit. No evidence was produced hy the contestants 
and the trial judge sent back the case with his opipion 
that the amount of rent alleged in para 3 of the plaint 
seemed to be a correct statement of fact. 

When the appeal agahi came on for hearing before 
another Bench, reliance was placed on 0. 34, r. 2, Civil 
Proecdure Code, for the contention that Foe courts below 
have erred in taking the date of the institution of the suit 
as fet’minus ad quern for the accounting of the realisations. 
The Bench found force in the contention and decided: — 
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o])inion, thi^ ('ontPiitinii ih < orn*ct. Advo- 
le re.-spondeiit admits that lie raimot under 
[' darmlupat ivaiise iuteiest tnort' th.in th<* 
Theiefore, in a!i In' e<m tret I.th its. 
ich he realised as rent ll-. tiii <he filintr 

Now, lie is entitled to tret onh’ Us. 
vhich he has realised or eoiild have realised 
loi'tgatred property in his pos^esMon from the 
e suit to the date of the deer(>e must he 
from this sum. Plaintill has not jiroved how 
las realised, d'herefore, in order that this 
•ovmd, the case mast he sent hack to the 
rt and after reeeiving the e\ idenee, the 
1 he finally disposed of.’’ 

with the above order, the lower court has 
vidence and forwarded its opinion. On the 
pinion, the learned advocate for the appel- 
i that further sums should be deducted from 
the Bench has hidd the resfxmdeut entitled 
1 the appellant. 

y unfortunate that Order 34, rule 2, was 
tolding the contention of the appellant and 
as made to ss. 70 and 77 of the Hyderabad 
Dperty Act, which applied to the present 
76 enumerated the liabilities of the mort- 
3 sion; el. ( of that section })rovided that 

leipt from the mortgaged projierty, or where 
erty is personally occupied by him, a fair 
1 rent in respect thereof shall, after deduct - 
xpenses mentioned in els. ) and and 

lereon, be debited against him in reduction 
ount Uf any) due to him on account of in- 
1 , so far as such receipt exceeds any interest 
iuction or discharge of the mortgage money ; 
IS, if any, shall be paid to the mortgagor.” 

3 not been made subject to a contract to the 
)me other clauses of the section has been 
isult*is that a mortgagee cannot contract 
the duty to account. Kvery mortgagee in 
ound to account unless he establishes that 
is covered by the provisions of s. 77. The 
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latter section provided that nothing in s. 7(5, cIs. 

( j) and ( ^ j, corresponding to els. (b), (d), (g) and (h) of 

s. 7(5 of the Indian Transfer of Pi'operfcy Act, applies to 
ea^es where there is a contract between the mortgagee and 
the mortgagor that the receipts from the mortgaged 
property sliail, so long as the mortgagee is in possession of 
the property, be taken in lieu of interest on the principal 
money, or in lieu t)f .such interest and defined portiou.s 
of the principal. In the cases referred to in this section, 
the mortgagor is not concerned as to whether the mort- 
gagee fulhls his liabilities under els. (b), (g) and (h) of 
s. 76. If the usufruct ex^'eeds the interest or the interest 
and the portion of the principal as the case may be, towards 
which the usufruct is to be appropriated, the mortgagee 
would be benefited thereby. It he incurs a loss, it is he 
who must bear it. There is no dispute that in the present 
case, there is a contract between the mortgagor and the 
mortgagee that the mortgagee is to take the usufruct for 
the whole interest. In Bachu Lai v. Mohammad Mah, 
A.l.R. 1933 Privy Council 136 (146), their Lordships were 
dealing with a mortgage in which one of the stipulations 
wa.s that the mortgagee shall apjiropriate the surplus pro- 
fits towards interest and the mortgagor was to have no 
claim for protits. Their Lordships held that the mortgage 
was a contract within the meaning of s. 77 of the Transfer 
of Property Act and that the mortgagee was not bound to 
account for rents and profits of the mortgaged premises. 

It was contended on behalf of the respondent that as 
the parties had agreed upon a specified rate of interest, it 
must be deduced that they intended to dovenant that in 
case receipts fell short of the accrued interest according to 
the terms of the mortgage bond, the mortgagor would 
make up the deficiency. In support of the contention, 
reliance is placed upon a recital in the suit document, 
the mortgage bond, whereby the mortgagor would make 
up the deficineey. In our view, this contention is devoid 
of substance. In Mahmood AU Khan, v. AU Mirza 
Khan, A.l.R. 1934 Oudh 220 (221), the deed of sub-mortgage 
recited that the sub-mortgagor was borrowing a sum of 
money and would pay the amount with interest. It was also 
recited that the sub-mortgagee was put" in possession and 
that after payment of Government revenue out of the profits 
he would apjiropriate the balance in payment of interest. 
It was held that simply because the I'ate of interest was 



\1J ShUIEK 


I'J.V)] 


mi 


mfHitioiied, it would not follow that the parties miist have 
uitended that there was to he aeuouutit )<4 het ween 1 hem. 
In the case of Rameshimr Pi a 'lad v. Ram Ai^h'h, AJ.lt. Iht’i 
Oudb 499 (500), a simple mortgaue provitied that the inort- 
l>a 2 oe would be entitled to take possession of th«“ mnrtaaued 
property on the mortgagor’s default in the payment oi’ 
])rincipal and interest at the stipulated time. It lurtln'r 
provicled that at any time after taking of such posse.ision, 
the mortgagor would be entitled to redeem on payment of 
interest aceumulated and due upto the time of takiiiL^ 
possession in a lump. It was held that the provision in tin* 
deed that the mortgagor had to pay a definite sum towards 
the principal and accumulated interest in a lump sum at 
the time of redemption excluded any intention on the part 
ot the mortgagor that the^'e shall be aceounting between 
the parties for the period subsequent to the date of taking 
possession and therefore, the case was governed by s. 77 
of the Transfer of Property Act. The Madras High Court 
has held in the case of Jagannadhani v. Nm"iittih(t)ii, 

1944 Madras 501 (502), that the mention of intere'Jt at a 
particular rate could only be regarded as made for the 
purpose of assessing the return to the mortgagee on the 
amount invested by him on the estimated yield and did 
not render the mortgagee liable to ai'count. 

On the language of s. 77 and the authorities cited 
above, we are ot the opinion that having regard to the 
covenant for interest and to the fact that the respondent 
had all along been in possession of the hypotheca, he is not 
entitled to any interest at all. The result is that the 
appeal succeeds and is hereby allowed with costs. The 
decree of the trial Judge will, therefore, stand modified to 
the extent of the interest allowed therein and also in regard 
to the deductions directed to be made on the date of the 
deposit in court of the decretal amount. The appellant 
do now pay Rs. 3,000 I.G. within one month from the date 
of the decree subject to any extensions, if any, which may 
be made by the trial Judge; otherwise a decree for fore- 
closure will follow. 
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Appeal allowed. 
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APPELLATE ffYIL 

Before Mr, Justice Mohammed Ahmed Aiisari and 
Mr. Justice Syed Taqi Bilgrami 
HAjr MOHAMMED KHAJA . . . . Appellant* 

AKBAR ALI AND ANOTHER . . . . RKbPONbiSNTs 

Amiionee)\i liability of ^ — Auction sale rescinded jor misrepresentation-— 
Purchaser's suit for recover ij of moneij paid and interest by way of 
damages —He ciion 238, dontiact Act — Whether exonerates liability, 

I^he respondents purchased certain plots of land at a public auction 
conducted by the appellant-auctioneer. But the sale was rescinded on 
the ground of misrepresentation. The respondents filed a suit for the 
refund of the portion of the purchase money paid and also for interest 
by way of damages. It was contended on behalf of the auctioneer - 
appellant that under s. 238 of the Contract Act, an agent was not 
personally liable for the misrepresentation of the principal, viz., the 
owner of the land and that interest by way of damages cannot be 
awarded under s. 73 of the Contract Act. 

Held, that the sole object of s. 238. Contract Act, was to provide 
fur those circumstances under which it was intended that a principal 
should be liable for the acts of his agent and nothing more. The 
('ourt cannot, while applying a particular statutory provision, stretch it 
to embrace cases which it was never intended to govern. It cannot 
ignore the obvious object and the intention of the legislature, apparent 
from the context, and so interpret and construe it as to enlarge the 
scope oi its applicability by importing into it, meaning by implications 
which do not necessarily arise. The above section does not apply to 
the circumstances in which the personal liability of an agent may or 
may not arise and which was apparently not the object, directly or 
indirectly of the legislature when enacting the particular provision. To 
gather, therefore, from the silence of this section regarding the liability 
of an agent, an intention of tiio legislature that such an agent will not 
be liable personally, even though lie be guilty of fraud, will not only be 
contrary to ail canons of interpretation but most unjustifiable and 
absurd. In the absence of any express provisions in the Contract Act, 
general principles of ecj[uity will be applied under which an agent guilty 
of fraud, duress or any wrong cannot be permitted to escape personal 
liability on the ground that it was his principal and not he who was 
benefited by sucli fraud or wrong. 

Further, even in the .ibsence of fraud on his part, the auctioneer 
is personally iiahle to the vendee for the deposit received from him, 
even though he paid it over to the vendor because his position is that 
of stake-holder who is not expected to pay the deposit over to the 
vendor before the sale is completed and he becomes an agent after the 
auction of both the vendor and the vendee. If the sale is rescinded 
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before the completion, he must pay back the deposit to the vendee. IfHaji .Yoiul. KSmja 
before the completion of sale he pavs it over to the vendor, he floes so ,, , 

at Ins peril. _ 


Oafef V. Hudson, 86 EM. 826 
Sharlmid v. Mildon^ 71 RM. JHO 


M* A. Ansmif 
& 

S, T* liilL'Taioi, 4 . 


Smith V. Skap, (18M) 12 M. and W. />8> 
Ste-Il V. William, 91 EM. 678 


Clip pens Oil Go. Ltd, v. Edingburqh and District WaPr Trustees, 
(1907) A.C. 301 

Graij V, Gartridge, 31 R.E. 313 
Bnrrongh v. Skimer, (1770) 5 Burr^ 2039 
Fiiriado V, Liimky, (1890) 6 T.LM. 168 

relied on. 


Contract Act,s. 73 — Awarding of Interest hij wag of damages-^ 
Principle. 


Though no interest by way of damages can be awarded under s. 7#*! 
of the Contract Act where a debt is wrongful!^? detained but where the 
money is obtained or retained by fraud, equitable jurlsdietioo is attract- 
ed and interest by way of damages can be awarded. 


Dybijai Nath v. Tirbent Nath Tewari, (19 to) 222 I.C. 399 
Naunii Das v. Macharsa, AJ^R. (1934) Nag. 79 
Trojan <f? Co. v. Nagappa Chettiar, *4./.,^. (1933) S.G. 233 


J iidicial Precedents— Application of. 


relied on. 


A judicial decision is only an authority for the point it actually 
decides and general propositions propounded in the judgment should be 
looked into in the light of the particular circumstances of that case 
and they should not be applied by implication to questions which had 
not arisen in that case. 


Appeal from the judgment and decree of the Court of 1st Judge, 
City Civil Court, dated 29-4- 1 35B F. in appeal No. 17S of 1357 F. on 
the file of that court. 

Sped Ahmed Ali Khan, Advocate for Appellant, 

Jaleel Ahmed, Advocate for Respondents. 


JUDGMENT 

SYED TAQi BTLGRAMI, J. — The facts which give 
rise to the second appeal by one of the defendants, against 
the coneuri-ent decrees of the courts below, lie within a 
narrow compass and are briefly as follows : 
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Six plots (»f land belonging to respondt'nt No. 2 situate 
in Dilaurnl Miilk grounds, noar the tank bund, were sold by 
the aiipellant, who is an auctioneer, in a public auction, on 
March, 25, 1945. Two of these plots were puichased by 
n'bjiondent No,l for Hs. 13,800, who paid at that time 
Its. 3, 125, one-fourth of the price. Those facts ate not in 
dispute. The respondent No. 1 then instituted the suit 
out of wliich this apjieal arises, against the appellant 
(delendant No. 1) and respondent No. 2 (defendant No. 2) 
tiefore the Fourth Judge of the City I’ivii Couit, claiming 
the refund of the Hs. 3,250 and Hs. 685 as interest by way 
of damages, on the ground that ho was induced to purchase 
the ])iots on the misrepresentation of the defendants. He 
has alleged that they made him believe those lands not to 
be subject to any restrietion for constructing building, or 
for paying revenue, which reprc'^entations turned out to be 
false. The defendants filed a joint written statement in 
which they denied making false representations and also 
the fact that there was any restriction on building on those 
])lots. 'J’hey stated that the Cantonment Board of Secun- 
derabad had granted permission for erecting buildings 
there, and so far as the liability to revenue is concerned, 
the ])laiutitt' was fully aware at the time of the purchase 
that those lande were subject co it. The trial court held 
that the misrepresntations alleged by the plaintiff were 
{iroved, and he was entitled to avoid the contract and 
claim refund of the advance money paid with interest at 
the rate of annum from the date of payment, i. e., 

21st Ardiliehist 1354 F. This decision was a^ffirmed in 
appeal by the Chief Judge of the City Civil Court and the 
piesenb second appeal has been preferred by defendant 
No. 1, the auctioneer against this decree. Defendant 
No. 2, the owner of the plots, did not appeal ; and has been 
impleaded as respondent No, 3. We were told that he had 
migrated to Pakistan, and has been declared as evacuee. 
.Since he has not appealed, we did not think it necessary 
to issue a notice to the Custodian of the Evacuee Property 
under s. 50 of the Evacuee Projierty Act, 

We arc not pre])ared to disturb the concurrent find- 
ings of the courts below on facts, regarding the misrepre- 
sentation by the defendants, which induced the plaintiff 
to purchase the plots. This, in our opinion, is fully proved 
by' the advertisement of the aactiuu,iu which it is expressly 
stated that erection of buildings on the lands is permitted. 
That this was not irue is proved by the statement of 
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tlieretore, that arises for <lecision in tlie pre^ejil appeal i*' \ij/« Oi 

whether the appellant, as an anetioneer and aeanl ol tin 
respondent No. 2. is persutially liable. ‘ ■ 

*5, T. 1 h! TasiiJ, J 

The learned advocate of the appidlaiit ai'i>ues, that the ~ 

appellant not being a party to tiu' fraud is n )t peisinudlv 
liable. The advertiseinont, ho says, was pulilished in 
jeeordauce with instructions given to him by the owner of 
these plots. He had no pm'sonal knowledge of the correct- 
ness of the statement made therein ; nor it was his duly as 
an auctioneer to ascertain, before publication, th<‘ truth of 
what iie was told by the seller. In our oi|)iuion, it is not 
o])en to the appellant to take up this line ot didenee in 
view of his pleadings. He has filed a joint written state- 
ment with defendant No. 2, the ownm-, and expre.ssiy 
asserted therein that there was no restriction on building 
and that the plaintiff' (respondent No. 1) knew at the time 
of the auction, that the land w'as subject to payment of 
revenue. Having failed in proving these facts, he eaunot 
be allowed to say now that he had no personal knowledge 
of them. This will not be consistent with his statement 
in his pleadings. He cannot he permitted to aiijiroliale 
and reprobate, to allege certain facts, and in the same 
breath, deny all knowledge of them. The (laleiitta High 
Court has in Sultan Mya v. Ajiba Khafan Bil/t, A.I.H. 

(1932) Cal. 497, held that the defendant who had sot up 
in defence a gift followed by delivery of posse.ssion, (aiunot, 
on failure to prove delivery of possession, be jK'rinitted to 
argue that he was a minor at the time of the gift and 1 he 
deli very of possession was not necessary. Also in Si(Miq 
Mohomed Shah v. Mt. Saran, A.I.R. (1910) P. C. 57, it was 
held that where a claim has never beeji made in defence, 
no amount of evidence can be looked into upon a pica 
which was never put forward. This was followed in Yehar 
Fatima Bibi v. Mf. Ansar Fatima Bxhi, A.I.R. (1939) All. 

348. The point is very clear and no further aufhoritiea 
need be cited. If the appellant had set uji this defence, 
the respondent might have been in a position to prove that 
he had knowledge of these facts. 

Another contention that was advanced on behalf of , 
the appellant is that even if he was a party to the misre- 
ju'esentation, he is not personally liable because he was 
merely acting as an agent, and that under the provision of 
s. 238, Contract Act, even in case of the fraud of an agent. 
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it is only the principal who is liable. We do not think 
that the aforesaid .section can be construed to exonerate 
the agent from his personal liability. The section runs as 
follows : — 

"‘Misiepresentations made, or fraud committed, by 
agents acting in course of their business for the prin- 
cipals, have the same effects on agreements made by 
such agents as if such misrepresentation or fraud had 
been made or committed by the principals. But 
misrepresentations made or frauds committed by 
agents in matters which do not fall within their 
authority do not affect their principals. ’ 

It is obvious from the words used and the context, 
that the sole object which the legislature had in view while 
framing this section, was to provide for those circumstances 
under which it was intended that a principal should be 
liable for the acts of his agent, and nothing more. The 
court cannot while applying a particular statutory provi- 
sion stretch it to embrace eases, which it was never in tend- 
ed bo govern, It cannot ignore the obvious object and the 
intention of the legislature, apparent from the context, 
and so interpret and construe it as to enlarge the scope of 
its applicability by importing into it, meaning by implic- 
ations, which do not necessarily arise. The section does 
not apply to the circumstances in which the personal 
liability of an agent may or may not arise, and which was 
apparently not the object, directly or indirectly, of the 
legislature when enacting the particular provision. To 
gather, therefore, from the silence of this section regarding 
the liability of an agent, an intention of the legislature that 
such an agent will not be liable personally, even though he 
be guilty of fraud, will not only be contrary to all canons 
of interpretation, but most unjustifiable and absurd. 

In absence of any express provisions in the Contract 
Act, which is not a complete Code, we have to fall back on 
the general principles of equity, and seek guidance from the 
decided cases. We think that an agent, guilty of fraud, 
duress or any wrong, cannot be permitted to escape personal 
liability, on the ground that it was his principal and not he 
who was benefited by such fraud or wrong. We are sup- 
ported in this opinion by a number of decisions and 
authorities cited below. 
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In (htes v . Hud'^on, m R. li. :326. a will in favour of 
the plaintiff’s wife was in pos-^ession of the delendant a" an 
aaeat and legal adviser of another person. He demanded 
and obtained some money from the plaintiff on heliaif of liis 
piincipaf for handing over this will. In the plamlitfs suit ‘‘’•' 
to recover this a,mount on the ground that it was ohtainefl by 
duress, it was held, that since the agent was a party aiul 
privy to the wrong, he was liable, though he lias not lienVtited 
personally and had obtained the money for his principal, 
'fhe same principle holds good when he is a jiarty to fraud 
and misrepresentation, in ex parte Edimrds re. Champion, 
(1884) 13 Q.B.D. 747, a solicitor in a bankruptcy petition 
received from the debtor, on behalf of tlie petitioner 
certain amount of money in consideration of the adjourn- 
ment, it was held that he was peisonally liable, notwith- 
standing the fact that he paid it over to the creditor on 
whose behalf he had obtained it. Also, in Sharhtnd v. 
Mildon, 71 R. R. 180, it was held that an agent of an 
executor de son tort is liable for the a.ssets, collecteil by 
him, even though he has paid to his principal, for payment 
over is no defence in the case of a wrong doer. In Smith 
V. Sleap, (1844) 12 M. and W. 585, it was held similarly, that 
where the amount sued for was reeehmd by the agent on 
behalf of the principal by a wrongful act to which ho was 
a party, he is personally liable though he has paid over 
this amount to the principal. See also in this regard 
Wakefield v. Neivbon, H6 R. R. 379, Toirnsou v. Wilson, 
(1808) 1, Camp 396, Steel v. lFi7/i«w/, 91 R.R. 073 and 
Clippens Oil Company, Limited v. Edinbnrqh and District 
Water Trustees, (1907) A. C. 301. 

It is true that an agent, if the money paid to him is 
paid under a mistake, and he has paid it over to tlie 
principal, he is not personally liable, but this is no defence 
when he is a party to the wrong or fraud, by which the 
other party was induced to make the payment -- 
Pollock & Mulla on Indian Contract Act, 7th Edition, p. 632 
and Bowstead on Agency, 6th Edition, art. 125 (h), pp. 421- 
422. 


Apart from this general rule, an auctioneer’s position 
is that of a stake-holder and an agent both of seller and 
purchaser, and consequently, he is to a greater extent per- 
sonally liable for the deposit he receives. In (hay v. 
Cartridge, 31 R.R. 343, it was held that an auctioneer is 
both the agent of the vendor, and vendee, and if owing 


I \!ohc| Kliaj 

V 

\ I 

\ \iKaii, J 
& 

r. PHl/ntriii, I 



368 THE INEIAN JAW REPORTS [1955 

Haji Mohd. Khaja to the defect of the title of vendor, the sale could noth? 

AkbarAii Completed, the purchaser can recover the deposit from 
A r ■ r though he had paid it over to the vendor. In 

..^san, . V. Haddiug, 15 R. R. 63, an auctioneer had re- 

s. T. BiJgrami, J. eeived the deposit and paid it over to the vendor. The 
sale '■'ould not be completed for want of title. It was held 
that he was personally liable though he had paid over the 
money to the vendor, because it was his duty to hold the 
deposit over till the recession, or completion of the con- 
tract. A similar view was taken in Burrongh v. Shinier, 
(1770) 5 Burr. 2639 ajid in Bortado v. Lumley, (1890) 
6 T.L.R. 168. The result is that even in absence of fraud 
on his part, the auctioneer is personally liable to the 
vendee for the deposit received from him, even though he 
had paid it over to the vendor, because his position is that 
of a stake-holder, who is not expected to pay the deposit 
over to the vendor before the sale is completed, and he 
becomes an agent after the auction of both the vendor and 
vendee. If the sale is rescinded before completion, he 
must pay back the deposit to the vendee. If before com- 
pletion of sale he pays it over to the vendor, he does so at 
his peril. It may be different if the contract is repudiated 
on .some ground after the completion of sale, or if the 
notice of the payment of this amount to vendor is given 
l)y the auctioneer, but we are not called upon to consider 
this question. Firstly, because the defects were discovered 
before sale deed was registered, and the sale was never 
completed. Secondly, because apart from his position as 
an a uctioneer, the appellant is liable as an agent who is a 
party to the fraud, and in such a case whether the sale 
was completed or not, or whether the notice was given 
or not, does not make any difference. 

The next question that was before us, is whether 
interest by way of damages should be awarded? 
Reliance is placed by the learned advocate of the appellant 
on Mohomed Nizamuddin v. Hanuman Das, 26 Dec.L.R. 
278 and Bengal Nagpur Railway v. Rattanji Ramji, A.I.R. 
(1938) P.C. 67. The first case is regarding the recovery of 
money due on accounts and therefore, not applicable to 
the present case. Besides this, what has been said there 
regarding the powers of the courts tp award interest, is 
mere obiter dicta, as interest was not awarded in the case. 
In the second case, their Lordships of the Privy Council 
have held, that in absence of any express agreement, no 
interest prior to tiie in.stitution of the suit can be awarded 
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for detention of dei)t under s. 7d <»f the Oontrur-t Act. f j ifjji liot*.!. kj. ,jh 

was also held, however, that stieu iijteuist luay he ,i\\ai'ded, Aktu vii 

if i>ayable under any otiier law, or it a of cireuin- ^ ^ 

slanees were established, whi<-h attract ('({uituhle juri'.dic- '1^'*"’ 

tion. It must Ite borne in nuud, tint a d(‘enion is only an -i- 

aui<!iority for the point it actually decide-,. <uid ceueral 

pro])ositions propounded in the judgment should be looked 

info in the light of the particular eircunist uiees oi that e;ne, 

and they should not be applied by impiicalion to questions 

uluoh had not arisen in that case. In the ease, there was no 

(juestion of the contract being avoided on an-onat of the 

iraud of the defendant and theieforc, it is distinguishable 

from the present case on that ground. Tin' .Allah.ibad 

High Court in Dyhijai Naih v. Tirhent Nath Tetrari, (i!>4d) 

222 I.C. 399, has expressed a view, that this decision is not 
an authority for the proposition that inti'rest cannot be 
claimed by way of damages under s. 73 ot the Contract 
Act ; ad that was hold in tliat ease was, that interest can- 
not be allow'ed by way of damage.s for wrongful deten- 
tion of debt. The Nagpur High Court in Naunfi Dax v. 

Mac/uirsa, A.I.H. (193-i) Nag. 79, has indd that undt'r s. 73 
ol the Contract Act, though iiiteres* eanuot b(* given because 
money was withheld, it ciin he Ckvarded by way of 
damages. The ease, no doubt, was de<-ided earlier tlian tin* 

Privy Council decision relied upon by the appellant’s advo- 
cate, bvit what has been laid down therihn is still muiiuI 
law and does not conflict in our view with the Privy 
Council decision. We Hnd ourselves men tire agreement witli 
the view expressed by their Lordships of the Allahab.id 
High Court and Nagpur High Court in the above two judg- 
ments. Moreover, in the Privy Council case ndied n])on by 
tiie appellant, their Lords!ii])s have adopted the view 
expressed in Maine and Nea; Bnm/arick Klectricaf Potrer 
Co., Ltd. V. Hart, (1929) A.C. (531, which is as follows: -- 

“In order to invoke a rule of equity, it is lU'ci^ssary 
in the first instance to establish the existeiu*e of a stati* 
of circumstances which attracts the equitable jurisdie- 
tion, as, for example, the non- performance of a con- 
tract of which equity can give speeitic performance.’ 

This means that if oireumstanoes exist, which can attract 
equitable jurisdiction, interest by way of damages can 
be awarded. Fraud by the defendant, in onr judgment, is 
a factor, which certainly attracts eijuituble jurisilietion. 

The Supreme Court in a reemit easi'of J7e«-sv,s'. Trojan <('• Co, 
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Mir Abdullah Kban V. JV'agfapiia A.I.R. (1953) S. G. 235, has decided 

The Government that where money is obtained or retained by fraud, interest 
of Hyfeabad by Way of damages can be awarded. This authority decides 
the controversy and leaves no force in the contention 
urged on behalf of the appellant. In view of the decisions 
which we have referred to, the law on the point can be 
summed up as follow.s : though no interest by way of 
damages can be awarded under s. 73 of the Contract Act 
where a debt is wrongfully detained, but where the money 
is obtained or retained by fraud, equitable jurisdiction is 
attracted and interest by way of damages can be 
awarded. Ihis is a case where money was obtained by 
means of false representation and therefore, the order of 
the courts below awarding interest before the judo-ment is 
correct, with the result that this contention of the appel- 
lant also fails. 

In the result, this appeal is dismissed with costs. 

Appeal dismist^ed. 


EXTRAORDINARY ORIGINAL JURISDICTION 
Before Mr. Lalcshmi Shankar Misra, Chief Justice and 
Mr. Justice Syed Taqi Bilgrami 
MIR ABDULLAH KH VN .. .. .. 


THE GOVERNMENT OP HYDERABAD . . R^scondbws 

Consiitution of India, a)t. 22G~Na(ure and Scope. 

ihM, that art. 226, Constitution of India is of a remedial nature; 

R does not relate to procedure but confers on the High Court powers to 
mterfere m certain cases. The writs under the article can onlybe issued 
m cases in which the courts, tribunals or offices, whose act or order is in- 
Irmged, have acted either without or in excess of jurisdiction or have 
reiused to exercise jurisdiction clearly vested in them; and in eases in 
which they Iiave acted in flagrant disregard of or contrary to the princi- 
ples ot natural justice. If any irregularity of procedure is relied upon, 
.t must be shown that It afleets the jurisdiction or results in manifest 
mid grave injustice Wide as these powers are, they do not enable the 
High Court ,0 constitute itself a court of appeal and examine the correct- 
ness 01 the decision or act cballenged. 


’*-Wrife Applipaiioit No. 67 /5 of lOV'i 


i9th November 1954 



Iil5r>j HYDERABAD SERIES .‘iT I 

Pan y and Co,, Lid* \\ Commercial Eniployn^ A^^oemhon, AJJl* 
]9>2 S. C. 179 

Veerappa Plllai v. Raman and Raman Ltd., H. /, It 197)1 S. C\I91 

Lbralnm Abnbaker v. Cu^odian-OeneraJofEimrrie^ Propf/iy, AJ.E 
1952 S.C\ 319 

relied on. 

Constitidion of India, Chapter III and art. Ill — Jhyhi^ in !h( nature 
of A ubstanHre rights — Application pros pec tm and not telrospeejire. 

Every statute which creates or declares a subHtanliveright«)r coolers 
on court remedial powers should he taken to be wholly prospective 
unless by any express provisions or by necessary ioiph cation arising 
from anything provided in the enactment, a retrospective effect is 
given to it. This rule of interpretation is applicable to the (Constitu- 
tion of Jndici. 

In Chapter III of the Constitution are given and defined the rights 
of every citizen; in art. L the rights of particular class namely, the 
civil servants. The said rights are in the mature of substantive rights 
and are operative only from the date of the commeneement of the 
Constitution. 

Keshavan Madkava Mtnon v. The Htate of Bombay, AJ.lt. 1951 
R C. 128 

Pedro V. The Plate of Hydfnabad, I. L. R. f 1912 ] f! yd. Uib 

ndifd 07h 

Public Servants (Departmental Enquiry) HegnJafion Xo. XI of 
I35S F. — Dismissal of public servant under — Whether the Requlation ultra 
vires the potvers of the Mil liar y Governor. 

The Firman dated I9th September 194H invested the Military 
Ooveroor with full administrative and legislative authority. He pos- 
sessed full authority to pass the impugned Kegulation and, theref(»re, the 
question of want of or excess of authority does not arise, 

Haheeb Molid. v. The State of H yderabad, A.iji. 1951 S. (J, 51 

Sarivarlal v. The State of Hyderabad, l.L.R, f I951j Hyd, 783. 

relied on, 

Jaleel Ahmed, Advocate for Petitioner 

B. Narahari Sastri, GovL Advocate for Eespondent 

JUDGMENT 

SYED TAQI BILGRAMI, J. — Thin application for the 
issue of a writ under art. 220 of the Constitution, is direct- 
c.d against the order' of the Military Government, dated 
7th March 1949, .removing the applicant from service 
without pension. An appeal preferred by him was dismis- 
sed and this order was confirmed by the Military Governor 
on i8th June 1949. A review petition against this deci- 
sion was filed by the applicant before the Chief Minister 
which was rejected on 17th November 1953. 
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The facts and circumstances, which led to the passing 
of the impngued orders are bnelly as foiiows; 

The a]>plicant, Mir Abdullah Khan, entered the 
Kevenue Herviee of this State on 30th July 1924, as a 2nd 
T’alukdar. He was promoted and became First Taiukdar 
on 1st Amardad 1339 F. (6th June 1930); eventually he 
was appointed as Subedar by a Firman of H.E.H. the 
Nizam, dated 23rd October 1947 and posted at Gulbarga. 
Soon after the Police Action, the applicant was suspended 
by an order of the Military Governor, communicated to 
him through the Keveuue Secietary by letter No. 7 dated 
1th Octo})er 1948, and an enquiry was instituted against 
him under the Public Servants (Departmental Enquiry) 
llegulation. No. XI of 1368 F. Col. M. A. Rehroan, the 
then ('’h airman of the Publi<‘ Service Commission of the 
State, was appointed the sole member of the Board of 
Dejiartmental Enquiry. I’he applicant was charged with 
aiding the razakar activities and diverting huge sums of 
government money for that purpose ; with establishing a 
fa<-tory for manufacture of arms and ammunition in his 
own house to supply razakar.s with arms; with establish- 
ing boi'd(‘r and interior centres, as they were called, and 
with employing Arabs, Rohillas and refugees, who commit- 
ted loot and rapine on a large scale in the adjacent villages. 
Resides these, there were other charges against him as 
shown in para 9 of the counter filed by the Government of 
like grave nature. Col. M.A. Rehman, to whom a report 
containing these charges was submitted, conducted an 
enquiry in pre.sence of the applicant and other officers and 
the statements made by these officers and explanation of 
the applicant regarding these charges w^ere recorded. 
Col. Rehman submitted a report in which he expressed an 
opinion that the applicant was all-in-all a razakar and 
appeared to have carried out all instructions received from 
liigher authorities for helping the razakars whole-heart- 
f'dly, and had a good deal of hand in manufacture of arms 
and amnumitioiis. Regarding his character and compe- 
tence he also referred to some unfavourable remarks made 
bv th<‘ tht'U Director-Geimral of the Revenue, Mr. Savidge. 
He recommended tiiat the applicant -may be dismissed, 
and oiu'-third of the pension to which he would have been 
normally entitled may he granted in view of his service of 
24 years on purely compassionate grounds. The Military 
Government after receiving this report passed the impugn- 
ed order' dismissing the applicant from service, but the 
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ground was not aceopUMl. 

I’he grounds on v\liich the a{)}>lii-aiit 
order are as follows; 
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(l) That the AJihtary (Governor’s Adininist sation 
Regulation (Vll of RhlS F) dated 13th Xov. ihTS was 
unconstitutional and tilfra riren, in thal the. Military 
Governor had no authority to promulgate it. and 
therefore, the other Regulations and enact nients 
regarding trials of Government servants cannot he 
considered repealed by it, and the trial ot the appli- 
cant conducted under the Regulation and not under 
the former rules and enactments was irregular and the 
order of dismissal void. Onlj' the Xizam had the 
authority to appoint and dismiss a Subedar. 


(2) The manner in which the enquiry v\as conducted 
was contrary to all principles of natural justice as no 
evidence was recorded, and no chance of produ<;ing 
defence witnesses was given. It is said in this connec- 
tion that the order of dismissal was passed on a con- 
lidential report, that the applicant was ki'pt ignorant 
oi the grounds on which this oi’der proceeded ; that he 
was given no opportunity to examine the record and 
that the provisions of the Regulation under which this 
enquiry was held wiu'e not observed. 

(3) The Military Governor had no powers to hear 
the appeal, and his order conlirming the Military 
Government’s decision on a protest of the •‘pidicant, 
which he treated as an appeal, was wholly wrong. 

The applicant on these grounds }irays that the - order 
of dismissal be set aside and the Goverumont ordered to 
piay to the petitioner the arrears of his salary with incre- 
ments and pension to which he would have been entitled 
in the normal course. 

The Government contested the a])plieation. 'fhey 
maintained that the order having bt‘en jiassetl before the 
commencement of the Gonstitution cannot he challengi'd 
by the issue of a writ under art. 226 of the (Constitution 
and that in any case, the petition should he dismissed due 
To delay and laches, as it was tiled 4^ years after the order 
was passed. The Military Governor, it is further stateih 
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Mir Abdullah Khan was vested with full authority for administration of the 
The Government State, and was competent to pass the Regulation under 
of Hyderabad wMch the enquiry was held, and that the proceedings 
L. s. MiW. c. J. therein were conducted fairly and in strict accordance with 
s T BiDrami J ahove Regulation. The Government denied in their 
ft . igrami, . applicant’s allegations regarding the unfair 

nature of the enquiry, and the violation of the principles 
of natural justice. 

It is perfsctly clear and it may be stated at the outset 
that art. 311 of the Indian Constitution cannot be applic- 
able to the present ease inasmuch as the enquiry was 
conducted, and the dismissal order was passed against the 
aiiplicant liefore the Constitution came into force. Every 
statute or all provisions thereof, which creates, or declares 
a substantive right, or confers on court remedial powers, 
should be taken to be wholly prospective unless by any 
experess provisions or by necessary implication arising 
from anything provided in the enactment, a retrospective 
^ effect is given to it. That this rule of interpretation is 
apjilicable to the Indian Constitution as well as othei 
statutes is a matter regarding W'hich no doubt can be 
entertained. The following ohbervation on the point from 
the judgment of Das, J. in Keshavan Madlmva Menon v. 
The State of Bombay, A.I.R. 1951 S. C. 128, are apposite. 

“Every statute is prima facie prospective, unless it is 
expre.ssly or by'^ necessary implications made to have retros- 
pective operation. There is no reason why this rule ol 
interpretation should not be applied for the purpose ol 
interpreting our Constitution.” 

Regarding the provisions which deal merely with 
procedural matters on the other hand, the rule is that 
retrospective effect should be attributed to them, unless it 
is expressly, or by necessary implication taken away, or il 
such interpretation is textually inadmissible, see in thii- 
regard A.I.R. 1927 P.C. 242 in Balvant Ramchander v 
Secretary of State. 

Article 311 confers a substantive right on the mem 
bers of service of the Cnion or All India Service or service 
of the State, i.e., that they cannot be reduced in rank, oi 
removed from the .service, except under certain specifier, 
eircumstaiK'es, and only by the authorities mentioned, anc 
on conditions laid down in that article, and as such it cai 
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trospective etfect. Jii ('hapter 111 oi th(* <'om- 
} given and defined the riyhts of every citizen, 
the rights of a particular class. In the case 
3, A.l.Pv. 1951 S.(J. 125. their Lordships of the 
lourt have held that the rights confeired by 

I of the Constitution being of suiistaulive nature, 
ons in that Chapter can he operative only troru 
■ the oomniencement of the (‘onstitution. The 
iple will be applicable to art. 311. As held in 
he State of Hyderabad, (I.L.R.) 1952 Hyderabad 

II of the Constitution has no applieatioii in the 
order of reversion against a Government servant 
>re the coinnieneeraent of the Constitution. 

alii xAhmed, the advocate of the upjiheant, in 
se rulings did not press this point, but he aigued 
26 does not confer any sidistantive right ; its 
deal with a matter which may be considiTcd 
and, therefore, a writ appli<*ation under that 
lie, even in respect of the order passed prior to 
, into force of the Constitution. He relies on 
ng rulings in support of this contention : Pmyra 
y V. iS. Banerjee, A.I.R. 1952 Cal. <S91, Ilarnani- 
'harma v. Stare of Madhya Bharat, A.l.lC 1959 
!h.arat 46, and /t . *S'. Rashid <(■ Sons v. Income- 
igation Commi%non, A.I.R. 1954 S. C'. 207. The 
ourt case does not deal with this question at all, 
t relevant. It seems to ns that art. 226 is of a 
iture; it does not relate to procedur's but coniers 
h Court powers to interfere* in certain cases. A 
v expressed by a Full Bench of Nagpur High Court 
am Dida v. The State, A.I.R/. 1951 Nag. 443, and 
j the Division Bench of the same High Court in 
nath Pandeyv.Gootrnment of the Union of India, 
3 Nag. 138. The rulings relied upon by the 
vocate of the applicant do not proceed on the 
lat this article is procedural. The view taken 
d also in two other cases of Calcutta High Court 
las V. The State of West Bengal, A.I.R. 1952 Cal. 
Eajendra Kumar v. The State of W est Bengal, 
'2 Cal. 573 is that if an order or an Act is ultra 
nishes gu recurring cause of action to the party 
and he can have recourse to art. 226 of the 
on, even though such order was passed before the 
ment of the Constitution. It is, however, un- 
to discuss the point in detail, because, firstly, the 
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power to issue a writ cerliorafi was exercised by this Couit 
even before the Constitution came into force as m liajn 
Fratapgir v. Sarkar All's case (35 Dec. L.R. 153), and 
seeoncli3/, because we think that no case has iieen made out 
by the applicant even it the wider ^lowers conferred under 
art. 22b ot the Constitution are exercised. 

The writs under the above article can only be Issued 
in very grave oases, cases in which the courts, tribunals or 
offices wdiosc act or order is impugned have acted either 
without, or in excess of jurisdiction, or have refused to 
exercise jurisdiction clearly vested in them ; and in cases 
in which they have acted in flagrant disregard of, or con- 
trary to the principles of natural justice. It any irregula- 
rity in procedure is relied upon, it must be shown that it 
atfects the jurisdiction or results in manifest and grave 
injustice Wide as these powers are, they do not enable 
the court to constitute itself a court of appeal, and exa- 
mine the correctness of the decision or act challenged. 
That the powers conferred by art. 22b can only be invoked 
under the circumstances set out above and exercised within 
those limits, has been emphashsed by the Supreme Court in 
Patry Co.. Lid. v. Corntnercial Employees Association. 
Madras, A.I.R. 1952 S.C. 179, and again in Veerappa Pillai 
V. Raman to Raman Lid.. A.I.R. 1952 S.C. and Ehrahiyn 
Abiibalcar v. C nsiodian-Genernl Eracaee Property, A.I.R. 
1952 S.C. 310, and in many decisions by this Court which 
it is inmcc'‘&sary to cite. 

We shall now proceed to examine the applicant’s argu- 
ments in this light, and see if there is any legitimate cause 
to justify the questioning of the impugned order. 

The first ground on which the order is assailed is that 
General Choudhury, the Military Governor, had no powers 
or authority to pass the Regulation under which the 
enquiry was made, because the Firman dated 19th Septem- 
ber 194-8 does not expressly confer such an authority and 
the assent of the Nizam was not obtained. In our opinion, 
the Firman dated 19th September 1948, invested General 
Cliaudhury with full administrative authority in Hyder- 
abad, It said; 


•‘W'hereas the General Officer Commanding-in-Chief 
Southern Aimy, has appointed Major-General 
.1. N. Chondhnry, O.B.F., to be the Military Governor 





HYOKRABAt) SERIES 


377 


for the Hyderabad State and tvherms all authority MirAbduiiah KSum 
for the administration of the State now vests in him, I Tho Oowrnment 
hereby enjoin all the subjects of the State to carry out of Hyjkrabad 
such orders as he may deem fit to issue from time to L.s.Misra, c. J. 
time. I appeal to all officers of the State administra- q, 
tion and subjects of the State to render faithful and ' ’ 
uullinching obedience to the Military Governor and 
conduct themselves in a manner calculated to bring 
about the speedy restoration of law and order in the 
State.” 

That he possessed full authority to pass such Regulations, as 
are in question here, has been recognised by their Lord- 
ships of the Supreme Court in the ease of Habeeb Mohd. v. 

The. State oj Hyderabad, A.l.R. l9o4 S. G. 31, a.s will appear 
from the following extract from the concluding ])ortion of 
the judgment of Mahajan, Chief Justice, who delivered the 
judgment cf the Court at p. 01 : 

“Further, it wa.s argued that the Special Judge had 
no jurisdiction because H.E.H. the Xi?;am had not 
uiven his cis.sent to the law as conlaiiied in Ordinance 
X of 1309 F. In our opinion, the^'e is no substance 
in this contention, beVau.se the Nizam under a Firman 
had delegated all his jjowers of administration includ- 
ing power of legislation to the Military (Governor and 
that being so, no further reference to the Nizam was 
neccs.sary, and the Military Governor vva-s entitled to 
issue the Ordinance in ([uestion.” 

A Division Bench of this High Court recently in 
Sarwnrlal v. The Slate of Hyderabad, LL.R. 1954 
Hyderabad 783, referring to this very Firman (see p, 789) 
held that in exercise of the authority conferred by it, the 
Military Governor was vested with the powers to pass the 
Abolition of Jagir Regulation of 15th August 1949. No 
other reason appears, or was shown, for eonsidering the 
Military Governor’s Administration Regulation of 1948 
invalid and we think that art. 13 of the Constitution can- 
not be given retrospective operation on the principle 
enunciated in Keshat>an Madhava Menon's ease referred to 
in an earlier part of this judgment. Wo overrule this con- 
tention. 

The next question we have to decide is whether the 
enquiry was held fairly and in accordance with the Regu- 
lations or whether the Board in making the enquiries, or the 
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Government and the Military Governor in passing the 
Older, acted in excess of jurisdiction or eonttary to the 
principles of natural justice. It was pointed out that the 
depositions of witnesses were not recorded, and proceedings 
do not indicate that any regular tiial held in the pre- 
sence of the applicant. The Regulation, however, does 
not })rescrihe that full statement of witnesses should be 
separately recorded; on the other hand, in r. 5 (2) it is 
expressH' laid down that the Board shall not be bound to 
summon or examine witnesses The contention of the 
applicant’s counsel, therefore, that omis^ioA to do this 
vitiated the enquiry is not tenable. looking at the 

record of enquiiy conducted by Col. Reliman, who was 
a[)pointed the sole member of the Boaid, it appears that 
he made enquiries from the other officers in the presence 
of the applicant, asked the applicant’s explanation, and 
recorded the answers. The mode of conducting the 
enquiry prescribed by r. 5, was as follows : — 

“5. (1) The Board shall examine the evidence 

against the public servant whose case is referred to it, 
shall leeord his statement, if any, and shall examine 
tlic evidence, if any, produced by him in his defence. 

(l-A) The Board shall hold the enquiry in the 
ab»ence of the public servant if he does not appear 
before it in spite of a notice having been issued to him. 

(2) The Board shall not be bound to summon or 
examine any witness, if in its opinion the production 
or examination of any such witness is sought to cause 
delay or vexation. 

(3) Save with permission of the Board, no pleader 
or advocate shall be allowed to appear in an enquiry 
held under this Regulation. 

(4) It shall not be neeessary for the Board to record 
at length the evidence of a witness or to frame a 
charge. 

(.>) d’he ])ast record and general reputation of a 
imbhe MU-vant shall be relevant evidence in the inquiry 
against him. 

(b) 'I’he Board •'liall after completing the enquiry 
submit a report with its recommendation to the 
Military Government. 
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Coi. Rehman did examine the officers in the presence 
of the applicant. It was not necessary to record verbatim Thf Oovi^mm^nt 
the full depositions of the witnesses and we are satisfied HycWaijad 
that ample opportunity was afforded to the applicant to L.a. c. .i. 
explain and defend himself against tlie charges brought. ^ .j, j 

It is not true that the enquiry was held and report made ' ‘ '.1 
confidentially, in the sense that the applicant was not given 
an oi>portuiiity to know on what grounds his conduct was 
( juestioned, or that he was deprived of an opportunity to 
defend his case, as alleged in the application. From our 
perusal of the record of emjuiry, we find that the applicant 
did not express any wish to produce defence witnes.sess. 

In our opinion, in conducting this enquiry the Regulations 
were not infringed and the Board did not exceed the 
jurisdiction, or act contrary to the principles ot natural 
justice. 

Whether the evidence was suflicient to justify an order 
of dismissal or not is not a question which we can consider 
in a writ application. Aecordisig to r. (> of the Regulation, 
as it stood after its amendment by Begulation Xo. XXXli 
of 1358 F., the Military Government on receipt ot the 
rei)ort could pa.ss the order of di.smis.sal and the Military 
Governor possessed full authority to hear and dismiss the 
appeal prefeiTcd by the applicant under the r. 6 (A) as 
amended by the a!)ove mentioned Regulation. 

In our jndument ncitiu'r the Government nor the 
Military Governor exceeded their respective jurisdiction. 

Shri Jalil Ahmed for the applicant says that in view of the 
amending Regulation of which he wa.? riot aware, when he 
filed the application, does not wish to press the objection 
that the Military Government had no })ovi-er to order the 
dismissal and the Military Governor to hear the appeal. 

We have given full and careful eonsideraiion to all the 
grounds urged and points raised on behalf of the applicant 
and find that none of them can he deemed to be .sufficient 
to justify the issue of a writ against the order impugned. 

In the result, the writ application fails and is hereby 
dismissed with costs I'f the oppo.site party which we 
estimate at Rs. SO. 


Petition di.vni&aed. 
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Before Mr. Jiistice Rai Manohar Persliad and 
Mr. Justice Vitlial Rao Deshpande 
ABDUL PAIZ FAKHER AND OTHERS . . Appellants^ 

V. 

ABDUL HAFEEZ AND OTHERS . . Respo^^dents 

Transfer of Properly Act, s, 58, els, (c) (d)and (e) — Hale and agteement 
to reconvey executed by separate instjumetfis — Transaction, whether 
can he deemed to be a mortgage — Section 58, cl. (c), Promso — Nature 
and scope. 

Held, that the proviso to s nS. d (cj. Transfer of Property Act pro- 
vides that no transaction of sale shall be deemed to be a mortgage unless 
the condition is embodied in the document which effects or purports to 
effect the sale. The effect of the proviso is that an ostensible sale with 
a stipulation for repurchase shall not be regarded as a mortgage unless 
this .stipulation is contained in the same document which effects the 
sale. 


The proviso is not restricted in its application to cl. (c) only but 
applies to tiaasactions under els. (d) and (e), for it would not make 
much difference in the legal effect of a sale accompanied by a separate 
a iireemcnt for repurchase to provide that it shall not be deemed to be 
a mortgage by conditional sale but may be regarded as an English or a 
usufruct uary mortgage. The object of the proviso is evidently to shut 
out an im|uiry wliether a sale with a stipulation of retransfer is a 
mortgage where the stipulation is not embodied in the same document. 

Chan Chan Jha v. Ekndaf Ali^ A LE. 1951 H. C, 345. 


relied on, 

David Elias Duct Gohen v. Bidyanath Mukherjee, AJ^E, 1936 
Cal 646. 

J. ill. D'souza V Reserve Bank of India, AJ,R. 1946 Bom. 510, 

A, Rajgopal Iyer and others v. H, Ramchander Iyer, A,IM^ 1942 
3Iad, 628. 

distingtiisbed. 

Appeal from the judgment and decree of the Court of the Sub- 
Judge, Seeiiiiderabad, dated I6th June 1954 in case No. 10/1 of 19J3-54 
on the file of that <*oiut. 

Vtnuyak Rao Vaidya, Advocate for Appellants. 

K, Venkalarhar, Advocate for Respondents. 
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JUDGMENT 

l\Al MANOHAH PERSHAD, J.-Tliib the plaiutiffs 
fii'.A appeal which arises out of a suit tiled by them for the 
refiemption of the mortgage and distnissed by tiie iSubordi- 
n.'ite Jtidge, iSecunderahad. Piaintilfs' <-a,se is that Abdul 
Masud Faqer, the father of the Plaintiffs 1 too and th<“ 
luisband of plaintiff No. (i, was the owner of the suit pro]»erty; 
that he had mortgaged the saiue with the 8ecunderaba<l 
P.ffC. Society and in order to pay the inorlnagf- debt, he 
a]>proached Mohd. Abdul Rahim, thefather of defendants 1 
and 2 to advance a loan; that the ])arties were not willing to 
have the loan on interest in view of the Islamie law and 
it was agreed that Rs. .3,.')O0 shnuld be advanced to Abdul 
.\lcisood Ea(ier on the mortgage ot the suit housi* and lu' 
should execute a document by way of an English IMortgage. 
It was also agreed that on rejiayment of the said amount, 
Abdul Rahim would reeonvey the piroperty to jlbdul 
Masood who would continue as owner and Alohd. Abdul 
Rahim would get interest in the shape of rent from him 
(Alohd. Abdul Masood). Aeeordingiy, Abfliil Masood 
eveeuted a sale deed in favour of Aid. .Ualul Rahim on Jdth 
November If)3J for a sum of Hs. .IjOtM) and on that very 
<late, thefather ofdefendanfs I and 2 also ex-'ented an 
agreement to reconvey the ])roperty. Ahdu! Masood 
further executed a rental deed on tluit v'ery date. All tiu' 
three docimnmts form part of one and the same tr.msac- 
tion. 
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The rJaintiffs in the month of FiJiruarv Ibn3 offered 
rhe defendants the mortgage amount and askial them to 
reeonvey the jiroperty in their favour. Bub the debmdants 
however refused to accept the amount all(‘ging that th(' 
property was sold to them. The plaintifi's do not a,dmit 
that the intention of the parties was to tieatthe tran.sac- 
tion as a sale. The plaintiffs, it is stated, have not only 
been in possession of the property but havi' bism paying 
the taxes also and, therefore, are entitled to a decree for 
redemption. 

The deft'udants in their written statements admitted 
that Abdul Masood Eaijor was the owner of the suit 
property and that lie had mortgaged the same to the P.C.C 
Society, Secunderabad, but denied that he was intimate 
with Abdul Rahim, or that he desired or negotiated for a 
loan from him on security of the said liouse or that any 
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agreement or arrangement was entered into between him 
and Abdul Masood as alleged by tfie plaintiffs or that any 
transaction of loan on the mortgage of the suit house was, 
in fact, entered into. They further denied that there was 
any agreement between them; that Mohd. Abdul Masood 
should continue as owner of the suit house or be in posses- 
sion as owner or that Abdul Rahim was to get any interest 
in the shape of rent from Abdul Masood. It is averred that 
due to pressing demands from the Society for payment of 
the mortgage amount, Abul Masood desired to sell away 
the house with a view to repay the mortgage amount of 
the Society, and offered to sell and convey the house 
absolutely to Mohd. Abdul Rahim, and accordingly execu- 
ted the sale deed in his favour. It is also pleaded that 
even assuming that the plea of the plaintiffs that the said 
Abdul Rahim agreed to reconvey the house, the agreement 
gives rise to a separate transaction independent of the sale, 
and the terms and conditions thereof constitute a separate 
cause of action. The transaction which is termed by the 
defendants a mortgage is an out and out sale. A legal 
objection was also raised that the court had no jurisdic- 
tion to try the suit. 

On these pleadings the trial court framed the follow- 
ing issues : — 

1 Are the plaintiffs entitled in law to prove the 
allegations, 

(a) that the transaction between Abdul Masood 
and Md. Abdul Rahim evidenced by the 
sale deed, rental agreement and agreement to 
reconvey the same dated 30-11-1933 consti- 
tute really an English Mortgage payable 
within six years ; and 

(b) that the I'ent provided in the rental agree- 
ment was really interest on the mortgage 
loan ? 

2. If the findings on issue No. 1 be in favour of the 
plaintiffs are the said allegations true ? 

3. Has the court Jurisdiction to tty the suit ? 

4. Is the court-fee paid sufficient ? 

5. Can the plaintiffs sue without setting aside the 
documents V 
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6. Have the p!aintilfs> any oauso o( a( tioii V 11 -e, 
when did it arise and is the suit wilhiu fijool 

7. To what relief-, are the plaintilh eiilitle '’ '! 

The court below after hearinji; the arsuin('nls oflhe parties 
relating to issue No. 1 dismissed the suit hav iim eotm' to 
the poiielusion that the transaebiou in (juestioii is an out 
and out sale. 

Aggrieved by this judgment and deeiee, this appeal is 
preferred on behalf of tlie jilaintiffs. In this appeal .Shri 
Vinayak Rao Vaidya, the learned advocate for the apfiel- 
lants, urged that the court below has erred in i‘onuiii! to 
the coiiclnsion that the .•Uireenient to ieeoii\ey and the .sale 
are not parts ot the same transaetion He eontends that 
the agremuent to reeonvey and the sale form pan ul one 
and the same transaction. T'he second eonteidimi i.s that 
having regard to the fact that Abdul Hahim had aareed to 
accept a rent to be reduced pw tanto and propoilionate to 
any amount to be paid Ijy Aiidul Ma.sood Faijcr. there eau 
be no inference other than this, that the intention o! tin* 
parties was to treat the transaetum as a mortgage and not 
a .sale. It is further contended that by the suIjM'ipieat 
document the previous doeument has bemi altered and tlm 
court litlow has not taken this point, into eonsideiatson. 
Helerriug to the delinitioiis of muitgace liy eoiulitioual 
sale English moitnace .md usutructuaiy moi tuace in s. .">h 
of the Transler of Fr'opeiiy Act, it is eoiilendcrl that if the 
doeiimeut in tpiestion is not a mortgage In coudition.d 
sale, there is no reason wiiv the same should not lx* treated 
as an Eugli'h mortgage or a usufruetuai’y mortgage. Reli- 
ance was placed on the eases oi Jlohini Mohan Mbstu and 
others v. Hnit. Sarat Hundnri /hlu, A.I.R. H>2.7 ('alcnila 8fi2, 
jJavid Elias Duelc Cohen, -v. Baidyanuth j\Iuke)ji and another, 
A.I.R. 193(> Calcutta b46. Formal Bkntaji, etc. v. Shiidhar 
Vifhal, A.I.R. 1946 Bombay 499 and Rajagopala Iyer 
V. S. Eamchandra Iyer, A.I.il 1942 Madras <>28. 

Shri Venkatachar, the learned advocate for the respon- 
dent, 1 ‘elying on the case of (hun Jha, v. Ebadal Ali, 

reported in A.I.R 1954 Supreme (Vnirt 3 1.7, eontended that 
a.s the agreement.to i‘epnr(*iiase and the sale arr* mnbodied 
in separate documents, the transaction can never he treated 
to be a mortgage whether the documents aie contempo- 
raneously executed or not. It is further submitted tliat 
the agreement to reeonvey and the sale arc not parts of the 
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same transaction but are independent transactions though 
they are executed on the same date. V/ith regard to the 
contention that the document in question should be treated 
as an English mortgage or a usufructuary mortgage, it is 
contended that the document in question cannot be treated 
as an English mortgage as there is no obligation on the 
part of the mortgagor to repay and it cannot also be a 
usufructuary mortage, as it is admitted by the plaintiffs 
that they are in possession. Reliance was placed on the 
cases reported in Narayan Iyer v. V&nkatramana Iyer and 
others^ I.L.R. 25 Madras 220, K. Venlcat Subba Rao v. 
Bikkina Veeraswami, A.I.R. 1946 Madras 456, Samsher 
Khun Bane Khan v. Vithal has Dwarkadas, A.I.R. 1946 
Nagpur 264, Jaggannuth Singh v. Butto Krishto Roy, A.I.R. 
1947 Patna 345 and R. Suryaprakash Rao, etc. v. Gottu 
Mukkala Venkat Raju and others, A.I.R. 1953 Madras 830. 

Shri Vinayak Rao Vaidya conceded that in the case 
Chun Chun Jha v. Ebadat Ali, reported in A.I.R, 1954 
Supreme Court 345, their Lordships of the Supreme Court 
have, no doubt, held that if the agreement to repurchase 
and the sale are embodied in separate documents, the 
transactions cannot be treated as a mortgage, but he con- 
tends that this decision was based on the proviso to s. 58 
(c) of the Transfer of Property Act, whereas there is no 
such provision in s. 58 (e) or (d) and if that was the inten- 
tion of the Legislature, a similar provision would have 
been found in the definition of an “English Mortgage” or 
a “Usufructuary Mortgage”. 

I’c appreciate relevancy of the rulings cited we have 
to analyse the present transaction. The transaction is 
embodied in two documents accompanied by a third docu- 
ment (the rental deed), — all dated 30th November 1933 as 
already stated abo^^e. One document purports to be an 
out and out sale of the property, the other provides that 
the property shall be reoonveyed on repayment of price 
and the third is the rental agreement. The contention of 
the appellants is that all the three documents taken 
together evidence and constitute a mortgage by conditional 
sale, or an English mortgage or a usufructuary mortgage 
and attempted to show by the recital in the document 
itsell and by reference to the surrounding circumstances, 
tlie real nature of the transaction according to the inten- 
tion of the parties. The court below refused to go into 
that question holding that it is an out and out sale. The 
question in dispute is whether the transaction was a 
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mortgage by conditional sale or an English mortgage or a 
usufructuary mortgage as defined in s- 58 (e), (d) and (e) 
of the Transfer of Property Act; or whether it was, us it 
appears to be on the very bice of it an out ami out sah*. 
The point to be considered is whether the question is con- 
cluded by the proviso to s. 58 (e) of the 'IVansfer of Pro- 
perty Act which runs thus: 

“Provided that no such transaction shall be deemed 
to be a mortgage, unless the condition is emhodic'd in 
the document which effects or purports to effect the 
sale.” 

The language of the proviso is perfectly clear and 
unambiguous and its effeid is that an ostensible sale with 
a stipulation for repurchase shall not b«* regaoied as a 
mortgage unless this stipulation is contained in the same 
document which effects the sale. 

In the case reported in A.f.li. 1115 ? S. C. 8-15 {Chun 
Chun Jha V. Ebadat Alt), their Lordships of the Supreme 
Court have held that: 

"If the sale and agreement to re])nrehast> are em- 
bodied in sejiarate documents, then tlie transaction 
cannot be a mortgage whctlier the documents ari' con- 
temporaneously executed or not.” 

Shn Viuayak Rao V'aiflya cems'dod that in view of 
the decision of the Siqirerae Court, the contention that, the 
transaction in question is a mortgage by conditional sale 
does not hold good, but he contends that as the new pro- 
viso has been introduced into cl. (<•) which defines a mort- 
gage by conditional sale, it should not be understood as 
having a wider scope than the clause itself, and should not 
be taken to limit or qualify in any way cl. (a) which defines 
the mortgage. In other words, it is contended that the 
proviso should be reed as providing only that such a 
transaction shall not be deemed to be a mortgage by con- 
ditional sale with the consequence that it can still be 
regarded as a mortgage falling undi^r s. 58 ci. (d) or (e), 
if it is established that the intention of the parties was 
that the transaction should operate as a mortgage and not 
as an out and out sale with the condition of retransfer. 

Shri Venkatachar on behalf of the respondent contemls 
that the recent decision of the Supreme Court is quite clear 
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that if the transaction is embodied in separate documents 
it cannot be treated as a mortgage at all. We cannot 
accept the construction suggested by the learned advocate 
for the appellants, for it would involve reading into the 
proviso the words which are not there, and it would, more- 
over, stultify the new enactment as it would leave the 
previous state of law practically unchanged. Tt is, how- 
ever, contended that il that was the intention of the Legis- 
lature, it could have made similar })rovision in the other 
kinds of mortgages also. 


Wo do not agree. For it would not make much dilfer- 
ence in the legal effect of a sale accompanied by a separate 
agreement for repurchase to provide that it shall not be 
deemed to 1)6 a mortgage by conditional sale but may be 
regarded as an English or a usufructuary mortgage. We 
do not think that the proviso was intended to have that 
effect. Its object evidently was to shut out an inquiry 
whether a sale with a stipulation of retransfer is a mortgage 
where the stipulation is not embodied in the same docu- 
ment. Further, the document cannot either be accepted to 
be a usufructuary or an English mortgage, for in the former 
case the mortgagor binds himself to delivmr possession and 
authorize the mortgagee to retain such possession until 
repayment of the mortgage money, and to receive the 
rents and profits accruing from the property in lieu of 
interest and in the latter case, he binds himself to repay the 
mortgage money, and none of these conditions exist in the 
transae-tion in question. 


Three other cases have been cited before us, one of the 
Calcutta and the other of the Bombay and Madras High 
CoLuts, namely, David Elias Duel' Cohen v. Bidyanath 
A.l. ic 1931) Cal. 646, C. M. D'souza v. Reserve 
Bank of India, A.I.K. 1946 Bombay 510 and A. Rajgopal 
Iyer ayul ethers v'. 8. Ramchandra Iyer, A. I. R. 1942 
Mad. 628. These are easels where the transaction was not 
embodied in two separate documents and, therefore, they 
d(i not help the contention of the appellants. 

Of course, in the last case relied upon by the appellants 
reported in Mohini Mohan Misrn and others v. Srinuiti 
Saraf S'U7idari Debi a»d another, A.I.R. 1925 Calcutta 862, 
the transaction has been embodied in separate documents, 
but that was a case prior to the amendment of 1929 and 
cannot help the contention of the appellants. 
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In the result, we see no force in this apteal. it is. 
therefore, dismissed. Having regard to the facts of the 
case, we do not wish to piss any order regarding the costs 
of this Court. 
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Before Mr. Justice Mohammed Ahmed Amari mid 
Air. Justice P. Jagunmohan Bed dp 
Ills. VAZIR SULTAN & Uo. LTi>. Fktitionlr^ 

V 

COMMISSIONER OE INCOME-TAX, HViFBAD 

Income-tax Act, Indian, 6%s. 6' (ic) and /'i — seiiuaj ugnd ui and 
outside Hyderabad State — Ternnnafani of sdhng nyeney ontsidi 
the State by payinnd of compensatfon Xatare of fin nreqC - 
LiahUiiy to ta t 

Th(‘ asst'sMv firiti whitdi wa^ .u-tinj; as a aitent ioi Va/Ai 

Sultan 'Uibacei) ( iii and oui^idc the llydtu.ibad Stan* u is pud a 
certaui iunip suoi aiuoiint as eouipeiis itam tor tt^nunititluu of Us 
seiiuig aiiency rights outside the H^>der<iha.d State. TiH‘ iiieome4i\ 
authorities took the view that smee the assessec li id Ui> legal rmhl 
to elaiiii compensation, it was ii volunttiry p lynient mad(‘ in cousitler- 
a tion of past services and therefoie, a icveinie reeiupt hahio t<i he taxed 
under tlu3 Income-tax Act. 'Fhis view was upheld tii(‘ Income-tax 
Appellate' TribiioaL The assessee liled the appliiatioii fm* reiereiu'e 
under s. ()(> (1) of the Income- tax AeL 

Held, that the income-tax Act no where ilehnes income. AH it does 
is to enumerate and describe the various heads of meome, piolits and 
gams under s. 6 of the Act. li the amount paid to tlie assessee is 
doenied to be income, it can only be computed under s. 12 as commu 
under classitication (v) oi s. (>, viz , ‘income from other sourcesh The 
amount cannot be ciassiliod umier head (iv), namely, prohts and uilns 
oi business because the assessee does not trade m agencies. Under the 
Act, all income is taxable unless it is exempt under the Act The 
(|uesiion in each ease would ))0 whether a pdirticiilar amount whicli is 
the subject-matter of assessment is income or is a eajiifcal roi'eipt or is 
of an occasion li or casual nature. 

The cases of eompensatioii paid for termination of coni raet can 
ordinarily be divided into two classes, (1) a contract maybe made by 
a trader which is merely directed to result in trading profits being made; 
(ii) a contract may be made by a trader which is directed to regulate 
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the conditions under \vhich he has to cany on his trade. In the fir'st 
class of eases, where ^ compensation or damages are recei\ed as a 
result of the termination of a contract or a breach thereof, it might be 
treated as trading profits. In the second class of cases of compensa- 
tion recei\ed for the termination ol business, it cannot be treated as a 
trading piofit as it was paid for the termination ot the trade or business 
and would not be taxable. Neither the fact thc^t the amount of com- 
pensation was a voluntary payment nor the fact that the business 
stiuctme continued e\^n after the teiraination of a pait of the agencv 
would not by itself make any^ difference in determining the nature oi 
the right surrendered. On the other hand, the question wdl] have to 
be viewed fiom the point of view of whether the assessee was per- 
nianently excluded from the benefits of a portion of his asset. 

Bearing the above considerations in view, the amount of compen- 
sation paid to the assessee in this case is to be regarded as surroga- 
tum for the loss of that part of the asset which conferred a valuable 
right to earn an income outside Hyderabad 8tate and which was 
sterilized. I'lierefore, the amount received by the assessee is not 
income liable to income-tax, 

CammissioTier of Income-tax v, Shaw Wallace cb Oo , 59 l.A. 206, 

Kamahshi Naniijan Singh v. Commissioner of Income-tax^ Bihai 
and Orissa, 70 I. A. ISO, 

Ilari Kailash <L' Go, v. Commissioner of Income-tax, Uttar Piadesh, 
C,P. and Berar, 1955 I.T.C, 50, 

Godrej cb Oo, V, Commis^iioner of Income-tax, Bombay City, (1954) 
2^1, T.R 108. 

Commissioner of Incoyne-tar and Excess Profits Tax Bombay Oily 
V. Shamser Pruning Presb, Bombay, (1955) I.T.R. 56S. 

Van Dm Berghs Ltd, v. Clatk, 1935 A,0, 431. 

Barr Crothbie Co. Ltd. v Commissioner of Inland Revenue, (1945) 
20 T. a 100. 

KfisalJ Parsofi'^ d- Co. v. Commissioner of Inland Revenue, 21 Tat 
Cases 00 S. 

discussed. 

K Sfinivasau 1 ^ 

<V. Rangmmthan J for Petitioner 

N. X<af!‘tiinhi7 hjenyar, Advocate for Respondent 

ORDER 

Income-tax Reference 

P. JAGANMOHAN REDDY, J.— On the application • 
of the assessee under s. (hi (1) of the Indian Income-tax Act, 
The Income-tax Tribunal at Bombay has referred the 
followinjf question of law, viz : “whether the sum of O. S. 
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Rs. 2.19,343 received l\v the assessee firm from Vazir 
.Suitari Tobacco Co., Ltd.", is liable to be taxed under the 
Indian Income-tax Act i 


Vimv Suit art & 
Ltd, 

V. 

Coinmi^aafiHR r <if 
1nc*ame»lax, lf>d. 


The eircumslaiices ut)der which the amount of m. a iiwau, 

Rs. 2,19,343 was received by the aiiplicant which has now p_ ^ 
to be examined are set out in the statement of tlu' ca'-e — 

from which the following salient facts ai)pear. 


The assessee is a registered firm consisting of five 
brothers and the wife of a deceased brother and these six 
partners shared the profits and losses equally. 4’he assesse*^ 
firm was the selling agent for Hyderabad «tate of M(*ssrs. 
Vazir Sultan Tobacco Co., Ltd., which manuhictures ciga- 
rettes. On 6-1 -1931, the Board of Directors of yazir Sultan 
Tobacco Co., Ltd., passed the following resolution- — 

“Mr. Baker reported that an arrangeimml had berm 
come to for the time being whereby the firm of Vazir 
Sultan & Sons were given tire" distributor.shi[) of 
“Chaiminar’ cigarettes within the H. E. H. the 
Nizam’s Dominions and that thf>y allowed a 

discount of 2‘’o the gross selling price.” 


“(hi the ]>ro])osiiion of Mr. Bakei .seconded i>y Mr. 
dames, the '■aid anaiigement was appi o\< d." 


The Trihunnl, in its starcinent {A the i-ase, olisu-ved 
that no formal agreement was drawn u]) nor i' there any 
correspondence betw'cen the assessee firm and the Nazir 
Sultan Tobacco (’o.. Ltd. !u 1939 it appears that a ditlei - 
ent arrangement was arrived at lietweim th(> assessee lirm 
and the Vazir Sultan T’obaceo t\i.. Ltd., whereby the liriu 
was given a discount of 2"„ not only on the goods sold m 
the Hyderabad Stati* but also on goods sold outsidi- the 
Hvaerabad State. On 1 6 6- LVd), the follow ing reso id ion 
was passed by tin Board of Directors of Nazir Miltan 
Tobacco Co., lAd. ; 


“The Chairman, having referred to resolution No. 21 
passed at the Board meeting held on 6-1-31, and 
having reported that Vazir Sultan & Sons had agreed 
to revert to the arrangement outlined in that re.solu- 
tion with eflbct from 1-6-59, it, was on 1 he proposition 
of Mr. S. N. Bilgrami, sc< onded by Mr N. B. 
resolved that payment ot the sum o! (), h. Hs‘ 
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be xBade to Vazir Saltan & Son.s by way of compensa- 
tion ; Vazir Sultan & Sons to pay D. B. Akki & Co 
out of that amount the sum of O. S. Rs. 6,923 also by. 
way of compensation. Mr. Mohd. Sultan and Mr. 
Hameed Sultan ■■stated that, as partners in the firm of 
Vazir Sultan & Sons, they xlid not take part in this 
resolution, although they had accepted, on behalf ot 
Vazir Sultan ik Sons, the terms thereof. ’ 

I’he firm of D. B. Akki & Co., relorred in the above 
resolution, were the sub-agents oi the a&sess(*e for an area 
outside Hj^derabad which was then British India. In pur- 
suance ot the aforesaid resolution, a sum of R>.s. 2,26,263 
was paid to the assessee firm by the Vazir Sultan Tobacco 
Co., Lttl , in the jear of account relevant for the assess- 
ment year 1951-32. The Income-Tax Officer included the 
sum of Rs. 2,19,3-13 which was the amount paid to the 
assessee firm by the Vazir Sulfan Tobacco Co., Ltd., after 
deducting a sum of Rs. 6,920 (0. S.) paid to Alessrs. D. B. 
Akki & Co. 'File assessee firm claimed an exemption for 
this amount on the ground that it was a capital receipt 
being compensation for the los.s of distributorship of the 
selling agencie.s outside Hyderabad and towards goodwall. 
Th<‘ Income-Tax Officer held that the facts in this ca'^e 
differed from that of iSVia/i JVailac<7 ff: Co., v. Commissioner 
of I iicomc-Tax, Bengal, 5 i. T. C. 211 — in that there was no 
ces.sation of agency and the firm continues to be distri- 
butors within a restricted sphere and that the payment of 
Rs. 2,19,343 by the eompanj' is not compensation for the 
loss of agency. He further held chat as the assessee had 
no legal right to claim any compensation for the withdrawal 
of concession, the amount paid was, in the circumstances, 
treated as remuneration for past services in the distribution 
of goods outside Hyderabad State and not as compensa- 
tion for the loss of agency. 

On a])])eal, the A])pellate Assistant Commissioner 
allowed the claim of the assessee, apjilying the Shaw 
Wallace’s (-a.-^e on the ground that the facts of the case 
were identical to the facts in the case before him and held 
that the amount of Rs 2,26,203 less Rs. 6,920 payable to 
I). B. Akki & Co., wMs received by way of compensation and 
is not a revenue rei'eipt, but a capital receipt and directed 
that the same be deleted from the assessment. 

On ajipeal by the Department, the Income-Tax 
Appellate Tribunal allowed the appeal and held that the 
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said amount was a revenue receipt and not a capital receipt. 
It was a receipt incidental to the carrying on of the business 
or profession, because the as.«essee had no right in law to 
claim the amount paid by the manufacturing company. 
Jt was assumed that the payment has been made for 
services rendered and that, in the opinion of the 'J’rihunal, 
it is an additional lemimeration received by the assessee. 
I’or carrying out the work of distributing cigarettes in the' 
past a.nd agreeing to do so in the future. The Shaw 
Wallace’s case was sought to be distinguished on the ground 
that the payment in that case was made for tlie cessation 
of business, while in the present ease there had been no 
such cessation of bu.siness. In this view oi the matter, it 
allowed the a])peal and disallowed the deduction of 
Rs. 2,19.343. We may at the outset point out that the 
assumption by the Tribunal, that the amount received by 
the axssessee was a payment made to it for jiast services, is 
not warranted by any material which was before the Tri- 
bunal. Sri Srinivasan, learned advocab' on behalf of the 
assesseo, submits that the Tribunal was under an erroneous 
impre.ssion that before an amount <‘an be treated as a 
<-apital reeepit, it should be shown that the assessiw had a 
h-iial eLiini 1o it. He contends lirstly, that the aiiuniut 
it‘eei\ed is not iiK'ome and '-i‘e(iu(lR. it not iieei'ssary for 
the a^'-•esv(‘e to [inn.* that he laid in laef ,i leea.l rioht, the 
lo^s of \\ hieh eutiticd him to eompeiiMtion: all that he 
need shov that the com pens tt inn wa-. ])aid for 1 !u‘1on‘^ 
of a right, not iiee(>s>ai ily a legal righr, lait om'wliieh both 
])artic's considered to be a right. Lastly, iu' eontends that 
even if it is treated as an piymeat, it !-• not <i 

revenue receijit. 

The first question in this ease whi(*h has to he resolved 
is whether the amount received from Vazir Sultan Tohai'co 
(fo.. Ltd., is a capital receipt or a revenue reeei]it within 
the meaning uf the Indian Incorne-ta.K Act. 'fheri' are 
many cases both Indian and English in which compensa- 
tion for I 0 S.S of an agency has been held as a capital receipt, 
and in some cases, particularly in the English eases, the 
compensation was cleemed to he a revenue reet'ipt paid 
towards loss of profits. 

The Indian Income-tax \ct nowhere defines income 
or capital. All it does is to enumerate and descrilie the 
various heads of income, profits and ‘gains under s. (> of the 
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Act which is as under: — 

“Save as otherwise provided by this Act, the follow- 
ing heads of income, profits and gains, shall be charge- 
able to income-tax in the manner hereinafter appearing, 
viz., : — (i) Salaries ; (li) Interest on securities (lii) Income 
from property; (iv) Profits and gains of business, 
profession or vocation ; (v) Income from other sources; 
(vi) Capital gains.” 

Sections 7 to 12 (b) thereafter, qualify the various heads 
stated in s. 6. The scheme of taxation under the Act. to 
put it simply, is that s. 3 makes total income chargeable; 
s. 4 defines ito range; and ss. 6 to 13 lay down the method 
of computation of the net income of the assessee under the 
various heads specified under s. 6. 

It is obvious that if the amount paid by Vazir Sultan 
Tobacco Co., Ltd., to the assessee is deemed to be income, 
it can only be computed under s. 12 as coming under 
classification (v) of s. 6 “income from other sources.” The 
amount, if it is income, cannot be classified under head 
(iv) jirofits and gains of business, because the assessee does 
not trade in agencies. 

W e have already pointed out that the Act has not defined 
income except by way of particularising the categories. 
In the circumstances, we are forced to take assistance from 
decided eases. The problem of discriminating between 
capital receipts and revenue receipts, capital disbursements 
and revenue disbursements is not an easy task and has 
given rise to a plethora of ease law, both m India and 
England under the respective Income-tax Acts. The dis- 
tinction is no doubt well recognised, but the ascertainment, 
in any particular cet of facts and circumstances, of whether 
a receipt is a revenue receipt or a capital receipt or 
whether au expenditure is a capital expenditure or revenue 
expenditure is not easy of resolution, and with Rowlat, J. 
in Ghibbett v. Joseph Robinson dj Sons, 9 T.C. 48 at 6U, 
we may say that “this case like all cases of a similar nature 
is very troublesome, because all these cases turn upon 
nice questions of fact.” As Lord Macmillan put it so 
pithily in the ease Van Den Berghs Lhnited v. Clark, 1935 
A.C. 431 at 439; “The reported cases fall into two cate- 
gories, those in which the subject is found claiming that an 
item of receipt ought not to bo included in computing his 
profits, and those in which the subject is found claiming 
that an item of disbursement ought to be included among 
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the admissible deductions in computing his profits. In Vazir.SuBan & co, 
the former case, the Crown is found maintaining that the V!^' 
item is an item of income ; in the latter, that it is a capital “ j 

item. Consequently, the argumentative position alternates y‘ ■ 

according as it is an item at receipt or an item of disburse- vman, .i 
ment that is in question, and the tax-payer and the Crown p. j Rtddy, j, 
are found alternatively arguing for the restriction or the — 

ovpansion of the conception of income.'’ In the case 
before us, we are only coneerned with that category of ciuses 
dealing with a receipt which the aasessee claims not to be 
included in the income. Although it may not be nece.s.sary 
to refer to the other category of cases dealing with di.sbiir.se- 
ments which were fully con.sidered by us in the case of 
IJ.D. Italia v.Commissioner of Income-tax, Hyderabad, I.L.R. 

1953 Hyderabad 273, it may be said that the_y have a 
bearing on the question of receipts ; because if what i.s paid 
once and for all is a capital expenditure, what is received 
may, in the absence of any indication to the contrary, 
po.ssess the same character a.s that of the expetidilnre. 

Under the Indian fueonie-f ax A<-t all im otue i-. tuxabh* 
unless it is exemjit under the .V< !. 'I’he ipiestion in each 
east woulil i>e whether a particuhir amount vviiich is the 
. subject-matter of tissessmejit i> mci.'u*' oris a ei|)ital 
leeeqjt or is of .m oc< a-Niunal or ( isu il ti ituie. 

iSir George Low tides m Co/aa/oss/ioic r of ! aroita -tax v. 

Shaw Wallace <!■ Oo.. 59 l.A. 20(j at 212, after pomting out 
that the ohjert of India Act is to tax income, the term of 
which it does not define, observerl at j). 212: “Income, their 
Lordships think, in this Act l•on^lolc.s a pm-iodical monetary 
return ‘coming in’ with somt' sort of legularity, or 
expected regularity, liom definite .source.s. The .source is 
nut necessarily one wiiicli is <‘xpected to be coutinuou.sly 
productive lint it must he one whose oiiject is the pro- 
duction of a definite retuin, excluding anything m the 
nature of a mere windfall. Thus, income has been likened 
pictorially to the fruit of a tree, or the ero]) oi a field. It 
is essentially the produce of something which i.s often 
loosely spoken of as ‘capital.’ But capital, though pos- 
sibly the .source in the ease of income from .securities, is in 
most cases hardly xdore than ;in element in the process of 
production.” 

The facts in that case were that the assessees were 
carrying on business in Calcutta as merchants tuid agents 
of various companies and had branch offices in difl'erent. 
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parts ot liuiia. For a number ol >ears prioj to 1928, they 
acted as dicstnlmlinH agt-‘iit,s in India of BuimahOii Co., 
and Ant!,lo-Peisian Co., but had no formal agreement -with 
either comjiany. In or aliout the year 1927, tlie two 
companies combined and decided to make other arrange- 
ments for the distribution of their products. The respon- 
dent's agency of the Bnrinah Oil Co. was accoidingly 
terraiuated on Deiemhcr 31, 1927 and that of the Anglo- 
Peisian Company ou June 39 following. Sometime in the 
early pa it of 1928, the Bnimali Company paid to the res- 
pondent a sum of 12,99,109 “as full compensation Jor 
cessation of tiie agency’’ and m August of the same yeai, 
the Anglo-Persian Company jiaid them another sum of 
Lis. 2,35,999 as “i*ompcnsation for the loss of their office as 
agents to the company’.” The Income.tax Officer look 
tlipse two receipts into account as profits or gain.'j of their 
business as assessable income of the respondents for the 
relevant year, but allowe-d certain deductions therefrom in 
respect of compensation paid by the respondents to various 
employees. The respondents objected to the assessment and 
a])peaied. T’he .C’alutta High Court held that the I’eceipt 
by the assessee was not income W’th which conclusion their 
Lordships of the Privy Council agreed, but ou diffeient 
grounds. 

TTicir Lordships of the Pi ivy Council in Kamalcshi 
Naraycm Siucjh v. Gommhbtoner of Income-tax, Bihar mid 
79 1. A. 180, after referring to the definition of in- 
come given liy Sii (Jeorgt' Lowndes in the passage cited 
above stated that Jmid Russel of Killowen in Captain 
Mahainj Kumar Copal Satan Narayun Singh v. Com- 
niossiotiet of Inc one-lav, Bihat and Orinst, 62 I, A. 207, 
had 111 substance lepeateJ it and generally followed and 
ado])tod it witli thisimpm bant amplification, namely, “ The 
word ‘income’ is n<‘l limited by the words profits and gains. 
Anything which can ptopeiTy he described a.s income is 
taxable under the Act unless exjtiessiy exempted.” Lord 
Wright, who was delivering the judgment of the Board, 
nliseived at page 1^*3 "Tt is not in their Lordships’ opinion 
<‘orrect to regaid as an essential element in any of these or 
like detiiutions a reference to the analogy of fruit . . . . 
and ... it IS ahMi that such pictuiesjf|ue sirnilies cannot 
he used to limit the true character of income m general 
.uni ]iarticulari\ w lien it is constituted by mining rent or 
loy allies.” 
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It has been strenuously contended the learned 
adv^oeate for the Department that the Shaw Wailaee’.',, 
has been di&approA’ed by their Lordships ol the Priv^y 
Council in Kamakshi Naiayan’s case. Wo tind no warrant 
for thD as, sumption, 'fho ohserv'ation of Sir Geoj-ge Jjowndes 
must be read with reference to the particular facts of the 
case. Lord Wright, who was dealing with the question 
whether the mining royalties iecei\cd by the asssessce 
under an agreement between hiinseJf and the mining com- 
pany w'as income oi capital receipt, was only pointing out 
tliat the word income is ot the broadest c onnota tion and 
picturesque similies sueli as of “income being likened 
pictoriaily to the fruit of a tree or the crop of a field” 
cannot be used to limit the true nature of income in giuicral 
and particularly when dealing with mining royalties. Jt 
is obvious that his Lordship had recognised tlie difficulty 
in ascertaining the exact definition of the word “income” 
under the Income-tax Act which made it necessary to 
proceed cautiously iu applying it to ])articular eases which 
differ, because the ciicunistanee.s, though similar in sonu' 
lespects, may be (lih\>reiit in ollu'rs. Xo doubt, the deti- 
nition ot iufouu* gi\eniuthe Wallace > c.isi- ’lva^ 

eimsidered to be rath(*r narrow ,ind their LouLiiips oi flit' 
Snpri me '"'ourt also held a siiuil u vk'u iu ft’fiqh ■((•(>)( -hi 
Mills Lid., tlijinixoj \. ('o/iinnssioinr vj /acowe f>t v. llainhni/ 
City, A.l.K. 191,3 )S.( 4, \\ 1 m' 1 (‘ Pose. 3. iIimu \ed ,'t p. (»; 

“It is tiiH* that the ,)tidiei,!l CoiumifttM' at templed a 
nairouer definition in (U>t»nnssn>n(j of I nr c v. 

Shnu' Wdlhicr <{■ Co., 10 LA. by limiting income 
to ‘a periodica! monetary retain 'coming in' with 
.some sort of rcimlaiity, or expinged regulaiity, from 
definite souri-es’ iuit, in onr ofiinion, those remarks 
must he read with I'd'ercnce to the fnrticuiar fails 
of that casi‘.” 

The Allahabad High Guiiit in Hari Kado-h <0 Go., v. 
(\>i)ttnissi()Her of hirotiK d<i i, Cihii Prndi -h , Cnd tn! Pto- 
I'inre.s and Ildar 1913 I.TC. 10, ioUo\iau' tlu* Hhaw 
W d!.u e's ( a'^e lid iep 1 ! Ill” lo --i me *! the i'higlish c isr.s, 
III h , Ilf I’-f h a ml < III Lid v. /lo./d. ( ! 939} 3 K 15. >21; 
.s/cao iUn’iiii . Ij.t \ i 'iiiiiin i''SHnn t oj Inland lit rt liar. 
(1937) J3 i 9.11’’and KtCall Paisoii-d Go. v. (Untniiis- 

■SKiutr oJ iiilat/d llcxiuu, 3) d <i\ ( Iim", ()i)8;hcld that 
theie la i di!!< lemi' I'ctwien rosapen'ai um or damages 
pai<l or received foi non-} »'-i be m nn <* oi a (ontraG entf-red 
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into in tiieoourst* of huhiiie.ss and compensation or cl amazes 
paid for th(- di'M‘Outinuance of the bnsino^f, itself. The 
formeu may he* ireatc'd as income but the amount paid for 
terminating' a bu'-iues'^ cannot, ordinarily, be dc'cnied to be 
income from that bu«ines'' taxable* under the income-tax 
Act. The distinction a.■^ pointed out by IMaiik, C. J. was 
that in the one easi* one gives uj) the source from which 
the income arisen; in the otlier one ineivly antici- 

pated profits, wliieh wouicl have aecrued to him if the con- 
tract had not been discontinued or terminated, for cash 
payment. 1’iie facts of the case were that the assessee-tirm 
entered into an agteement on the i)th April, 194U, with a 
limiti'd liahilitj' company to tinance the business of the 
limited company fora jieriod of live j'ears, .stipulating 
for an agreed rate of intere.st and a GU^'q share of the 
profits. The business was carried on for more than one year 
and on 22ud November, 1941 the parties mutually agreed 
to terminate the agreement by which the assessee-firm 
was to retain a sum of lis. 25,962 already in its hand and 
to receive from the limited company in addition to Rs. 25,000, 
totalling in all Rs. 50,962, ‘‘in lieu of all their claims as 
regards damages, etc., and share of profits,” during the 
periofl of ‘‘oo-o]jeration and future.” The whole of Rs. 50,962 
was treated by the Income-tax Department as a receipt. 
The as.se.ssee. however, had ap])ortioned Rs. 13,714 as 
repre.sentiug his .share* of profits and the balance of 
Hs. 37,248 as eompen.sation for the earlier termination of 
the contract. The Allahabad High Court held on the 
facts of the case tliat thi* compensation paid for the termi- 
nation of tho.se rights is not taxable and income-tax 
cannot he charged on that sum. 

In (xodrej <(■ Co. v. Cotnmi.isione^ oj Income-tax, Bom- 
bay City, (1954) 25 l.T.R. 108, the Bombay High Court 
w'us considering the e ise of an assessee-firm which was the 
managing agent of a company. The managing agency 
agreement provided that the assessee should act as the 
managinu agents of the company for a period of 30 years 
on a remuneration of 20",, on the annual net profits of the 
ec)m])any and ceitain further commission if the profits 
increased. Subsequentiy, an agreement was arrived at by 
the parties by which the asse.ssee agreed to receive a lump 
sum of Its. 7,50,000 from the company in consideration of 
the assessee agreeing to accept a fiate rate of lOb^ on the 
annual net profits of the company for the remaining term 
of the managing agency. The question was whether the 
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sum of Rs. 7,50,000 received by the assessee is capital or 

income. It was held (1 ) t!iat whatever language the parties v.' ’ 

might use in order to clothe their transaction, the question h ‘■‘J i 

for the court must always he what was the real transaction • 

ettected by the parties; and (2) that the elFect of the agree- 

inent was that the assossee was paid a him j) .sum in con- t>. j. Kpddy, j. 

sideraiion of the asses.see agreeing to serve tlie managed — 

company as the managing agents on a reduced salary; the 

sum of Rsr 7,50,000 represented remuneiation paid to the 

assessee in advance and it was, therefore, income liable to 

tax. Chagla, C. J., reiicai upon two English cases, lienaj 

{H. M. hispector of Taxes) v. Arthur Faster, (1932) 16 Tax 

i 'a.ses 605 ; and Tilley v. Wah'i {Ijispeeter of Tares) 

11 I.T.R. Suppl. 69. In the words of i^ird Dunda.s in the 
<-ase of The Olenboiy Union Fireclay Go. Ltd. v. The (Jam- 
inissioner of Inland Mevenne, 12 I.T.K. 427 at 456, “what 
we must consider is not the measure by which the amount 
of compensation wa.s arrived at, but what it was truly paid 
for.” If the decision of tne Bombay High Court is consi- 
dered from this point of view, it would a})poar to rest on a 
finding that compensation was ])aid for tin ' loss of profits. 

To the same efifeet were the observations of Chagla, C. .1 , 
in the <"i.se of Cn)n)tiissioner of Inc ane-taxand Excess Profts 
Tax, IJoinbay City V. Ahamser Printing Press, Bombay {V.)7d^) 

I.'r.ll. 363. IhTerring to the ob.servations of Lord Bnek- 
master in the ca.se of Clenhoig Fireclay Co., Ltd., hi.s ijord- 
ship said at p. 369, "Whatever the test that might he 
applied, wo are more eoneerned with the cpiciity of the 
payment rather than the natuieof the te.st a])pUed . . . . ” 

In that ease, the premi.ses in which the assessee-tirm carried 
on its business were requisitioned by Collector under 
r. 75-A (I) of the Defence of India I’liles anil the asscssee 
was [)aid a ci'rlain sum as eoinpensalion. TTie Income-tax 
anthoriries assessed the item desiTibed as los.s in the birsi- 
ness on the ground tiiat it repre.sented loss of profits anil 
was, thej’ofore, profit arising from the assessee’.s business. 

On these facts it was held that the payment would either 
constitute a capital receipt or a casual and nou-recurring 
receipt and was therefore not liable to tax. In the ease ot 
The Commissioner of Income-tax and E.vctss Profits Tax 
Madras v. The South Indian Pictures Ltd., (1951) I.T.R. 

605, the assessee,, a private limited comp, my, carrying on 
the business of distribution of films, received a sum of 
Rs. 26,000 as compensation for the termination of three 
eontraets relating to the distribution of three jiietures 
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which .‘liiioiiiit was by th" }'’<ja(ic(as U> i he as'^C'^cc. 

'J’hc Madras HiulO oart hehi (jti the tact,- and eireuni- 
stuiu-es that the sum receivial by th • i> not meoiae, 

jir'iiits or i^.iins of the bii'iuc'-> on i'V thu a"scs..e(* 

ami was nut tuMible. S styanar.tyaii i .1. iii'ter rciVr- 

rhux to the Shaw WaU.i'-c'n c.hc, ol)'e; v- d al p. bUh; 

li’tlu* dcj).u‘li!icu( « L'.isns to eMS'cs'-c the 
riyht of taxinu the particular j (“ccipt, if uiu.sL he e^ta- 
l)ii.shcd that t!ic receipt la 'pic,fioa is ineonie, prolit 
or i;aui iHllaic uinler any oi tiie htsids of the income 
nienlioiu d in s. 0 of I hi Act. if it d( es not fall under 
any of tluse heaiis, the ivccipi is not taxable and 
would not be a revenue reiaipt, 1 'ot‘ the puipo.se of 
lueoine-t.ix. It may he easiul nu-eipt, or capital 
rect'ipt. it is unneeiSMiry to evpre-.s any opinion on 
the (question whether it fall.- under the one head or the 
other so long as it is not income, profit or gain which 
i-ntaxaliie under s, lO (1) oTtiu* laeoine-tax Act.” 

'While theU' <'an he no exception to these observations, it 
may b(‘ said that if a [lartieuiar reeeint is income, it is 
bound to fall undm- oiu' of tht' hivols, for the reason that 
scheme of the Indian Iiieome-t.ix Act makes all income 
taxable nnii'ss it is exempted by the provisions thereof. 

Ill view of the obsiuwatiuns in the Shaw W'allace's 
case that theii Lords}ii])s would discard altogether the case 
law which has been so pain! ally evolved in the construc- 
tion of th<‘ liingiisii income-tax Statutes ami the Hood of 
other df'cisioiis which had Ixam hn loose in the Board, we 
would have he■^ita^ed to eonsider any English authorities 
but for the fact tiutt i lie e h-cs vve propose to examine are 
all ca-'C', deci it‘d after llu' Shaw W.illaee's casi' and would 
u>(‘fuily thiow liglit ill determininc the nature of tJie 
amount I'cceiv od on the I'Mmiinat ion of an agmiey or the 
cancel !at ion of n contract. \\'e are ■.uoported by the observm- 
tioiis of their lamBhifis of t lie I'nvy Council in Ivamakshi 
Xarayan Sitiuh's ea.se vvlu-re alter pointinu out that the 
general frame woi k and the particular provisions of tlie 
indian Income-tax Act are differtuM from the English 
Ineome-lax .Acts, making the deeisioi s on the latter acts in 
genera! of no assistance in construing the.lndian Act said; 
•‘But on some fundamental etmeepts, reference may be to 
some extent usefully nuide to Engli.sh decisions, in parti- 
cular as to the meaning of the word ‘ineome'." Witli this 




cMiitiof». we propose^ fo t > s e* oi in- e ‘I ;ii3..ieh 

!>road il!>hn h IN rlr ^ n »% in- 

inniiej r(‘:itir«i l!) tie- <*i! rnnii't <si j*- n u.i 

#'<f iic'eilatiuii f4'n (‘nitre^i \v ne*li alieai s u in *'r, \i .ee. 
Ntnuiairc’-* of‘ the aN‘-eN-<‘n invoh, iiiu Uie nm. i «ii 

einhiiJitu iiatiiiii** n^sc‘l; anu (i)) the <* uiee!!aie ii i \ n » ua 
] a#i u !in*h (hies iioi aiha'iliLs trarliim MlnK*! unn inn iU jn*s\e 
eeu u! any eiidiiriiiii; I radint; a«s*4, hut haufshini t^i 

d*evor(‘ lii-j enta‘i!,i<‘N and ui uuui/.atiou leieaMal h}" the eaiieu- 
iatiuii of the cnaitriet In rc^placiuu tlie (*<)ufra(*l uhieh has 
hecni Unt hy uthe^^ like (*oiitra<*ts. A.s ohserved hy Lord 
Luip er ill (Joaunl^^iouf r of Iuhtml Iltrenuc v. Fleming and 
/Vn, ( Mach i net g) LhL, d;5 'r.(k 57 (1951} at p. dL “it not 
possible brkdly to La’iniilati^ 1 he distinetioii exhaustively 
or with (‘Oiiipletc^ a(*cura<*y, as the eireuinstaiiees may vary 
inlinitc^K, but a siiliicicmtiiidicailioji of the relevant eoii- 
sideratioiis is ibiirir! by eontrastinc^ MU‘h eases as Van Deu 
Berghs LkL, 1935 A.(^ 43! and Barr Crombtc cb Oo.^ 1945 
SXk 27K in wideh lie piyraent uas h(4d to be of eapital 
nature with N/eu*/ /indZ/rrs, 12 TA\ 1955, and Kelnall 
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Par.'VJhi Hi Co,, VXiH HJ*. 3S, in vrhicli the jiaynient was 
hekl to be of a T'cveniK* nahire'". Lord Russ(‘! also i'onnii 


the same diffiimlty in rorimilatinu' a ^(>nm‘al ]iriiK:ipie bv 
reference to which in all ease.-' a correct decision could lie 


arrived at. since in each <‘. 1^0 the (inestion comes to l)e 
one of circuuistauee and depri’C. Tn Fletnimf &• Co.’s case 
a KUTU of tti.Tld was paid by tin* Inijicriul Clieuuca! 
Indnstries Ltd., under the a< 4 re('menl witli the assessee 


company and its directors in the foUwdnitf manner, viz., (a) 
£ 5,320 and i 800 weri' {laid to the assessee company, the 
Hrst as eompoasatien towards tlie relimpiislunent of an 
aifeticy of the Inijicrial Cluanical Industries not only in 
Sfuliaiid but Cnited Kingdom and Ireland and the second 


lor assigniiiff to the Inpierial (Jlieinieai Industries the 
olficiai .stores and magazines which it has utilised ; and (b) 
a sum of £ obU {laid to tlii' direch rs who undertook jointly 
and sevi'rally to abstain for ten years from entering the 
e.v[>losivos industry in Scotland and United Kingdom as 
s('liers,agentsor maniifaeturers. Thesumofi HOOand t5i)0 
was not treated hv the taxation authorities as income and 


the only qiieslion that aro.se was whether the t 5,320 {laid 
to tlu‘ conqiany for the lo^s of any agency could be treated 
as revenue {layiuent. It a[){H'ared that the <‘om]jany’s 
main husiiiess consisted in acipiiring agencies of which at 
one time they held ten and of wliieh at the time of asses- 
sment tliey held seven, 'riie diminution or deereasi' in 
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Va/ir SiUuu & Co. tjjg nutiiber of agcncifs was tr«‘att‘(i as a noruiai incident 
V. ‘ of their business, ft, further ap])eaiHl that the loss of the 
of the Imjterial (.’heniical Jr.dustries did not involve 
ncoraL-ji.\, yc. disruption or disoryajiization of the structure of the 
AL A. *^isari, j. company’s business. In thchP cmnunstances, it was held 
p. j. Reddy, , 1 . that the sum. of *; r>,lV2i) was compofisation for hjss of 
~ profits and not for lo.ss of a protil-eariiino asset. In arriv- 

ing at the conclusion. Lord CoojJer clearly stated that his 
opinion had liuetuated while Lord Keith observed that the 
amount may seem a large stun for loss of profit for terminat- 
ing an ageiKiy at will but it may reflect the long period of 
fifty years during whieh the agency had contuiued and a 
desire on the part of the Imperial Chemical Industries Ltd., 
to^act genet onsl y. I'he above observations would sufficient- 
ly show the difficulty felt by their Lordships of the Court 
of Sessions, Scotland, on the fact.s of the case in arriving at 
the conclusion that the amount received was a revenue 
receipt On the liasis of this judgment, we are not prepared 
to accept the contention of the learned advocate for the 
dei>artment that whenever any compensation is paid for 
termination of an agency at will, that compensation should 
be deemed to be a payment in lieu of profits, nor is there 
any justification for his further contention that such a 
sum should be deemed a payment for past services. The 
consideration which in our view weighed with their 
Lordships in that case was that neither the profit making 
structure was injured nor was there a loss of an enduring 
trading asset, 'ffie nature of the business that the com- 
pany <-arripd on was such that tlie diminution or decrease 
in the numiier of agencies was a normal incident of its 
husiuess. 

In Van, JJen ilerg/is Ltd. v. Clark, A.C. 431, an 
KnglKh Company carryitig on a very cvlensivc businesh in 
manufacture of margarine and other substitutes for butter, 
entered into an agi cement in 19bS with their principal trade 
rivals, a Dutch company, in the manufacturing of margarine 
to share [irotits and losses in proportion, which on an 
average of liv^e years, the [irolits of rival trading in mar- 
garine bore to each other. In 1913, the former agreement 
was varied and prolonged until the end of 1940. During 
the fir.sl woild war, the agreement could not be observed 
on either side. In October If)20, a third agreement was 
entered into by which the former agreements were amended 
and it was agreed that they should continue in force until 
the end of 1940. In particular, it was aixreed that the 
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I Agricultural Incume-’r.ix {Amendment) Act 
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IV Leprosy Art 

V Halaiie^ of MifiLtcr^ (AuieEidmcml) A<‘i 
VI Allowaitees ol Minister^ (Amendment) Act 

Vif Sufjplementary Apfjropriation Aet 
lAII Supplement. iiy Appropriation (Xo. 2) Act 
fX Appropridlion Act 
X Fulilic* Servaotn (Ttibiinal of Linpiiry) (Amendment) Act 41) 
XI LeLd.slati\e Avscml^ly (Member^' Salaries a!i<i Alkmuiiees) 


(Amendment) A<*t . .. 4ii-44 

XU Xu!S(‘S> i\tid\\i\<\s a!id Health \dsitors ll(‘^Lsiration 

(Ann'ndmeiit) Act .. .. 41 

XIII (kmri Fees (Amenfiment) Art .. 4445 

XIV Hie Liml Heveinie (Amrmlmeni) Act .. 45 

XV Allo\^a,nees oi rs (Serond Anumdment) Act Iti 

X\A Munuipal and Town Fnmmittees (Amendment) Act 4fb47 

XVll i^lfiniripil and I'own Foiinnittees (S<*eot)d Amendment) Act 4748 

XVni Motor Veliirleo (Ameiidimait) Act .. 4!L50 

XIX \lllarc Panrliayat (Amendment) Act ,, 51 

XX Mouses (Famt, iet ion and Leise) (Mntnd Art .. 514>5 

XXi Land Ae(|i!isiiifm (Amendment) Act .. 1554)5 

XX IE Mabitiia I Otlendera (lies! rietiun and Settlement) Act 155-71 

XXlIf Abolition of Cash (traiits (Amendment) Act 75-70 

XXIV Fri/iC Competitions la\ Art .. 70*8| 

XXV PriHonfU’s Act *. .. 82-85 

XXVI (dty IMlire (Anumdment) Act .. 85 

XXVli CemTal Sales Tax (Amendment) Act . . 86 

XXVlfl (kiiteral Sales Tax ^Second Amendment) Act . . 87-88 

XXIX Prisons Act .. .. .. S04P2 
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XXX Cit}^ Water Hiipply Ant . . . . 102-106 

XXXI Supplementary Appropriation Act .. 107-loK 

XXXfl Hindu Women’s Rights to Property (Extension to 

Agricultural Land) Act . . . . IO9 

XXXin The Cotton (dinning and Pressing Factories (Hyderabad 

Amendment) Act .* 109-115 

XXXIV Houses (Rent, Evietion and Lease) Control (Amendment) 

Act .. .. .. 115-! 16 

XXXV Co-operative Societies (Amendment) Act .. 116-117 

XXXVi Civil Courts Act .. 118-122 
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